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RELIGIOUS FREEDOM RESTORATION ACT OF 1991 

WEDNESDAY, MAY 13, 1992 

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON CIVIL AND CONSTITUTIONAL RIGHTS, 

COMMITTEE ON THE JUDICIARY, 
Washington, DC. 

The subcommittee met, pursuant to notice, at 9:36 a.m., in room 
2237,    Raybum    House    Office    Building,    Hon.    Don    Edwards 
(chairman of the subcommittee) presiding. 

Present: Representatives Don Edwards, Patricia Schroeder, 
Michael J. Kopetski, Craig A. Washington, Henry J. Hyde, Howard 
Coble, and Bill McCollum. 

Also present: Melody C. Barnes, assistant counsel, and Kathryn 
Hazeem, minority counsel. 

OPENING STATEMENT OF CHAIRMAN EDWARDS 
Mr. EDWARDS. The subcommittee will come to order. 
The first amendment fi-ee exercise clause is one of the most im- 

portant rights granted to Americans. We are here today because 
that right has been threatened. 

In April 1990, the U.S. Supreme Court decided the Employment 
Division against Smith case. In that decision the Court rejected the 
use of the "compelling governmental interest" test, which is the 
most stringent test applied to constitutional questions, and the 
Court announced a fundamentally different and lower standard. 
The majority of the Court determined that the use of this impor- 
tant test in the free exercise claims is a luxury—that is the word 
of the Court—that could not be afforded interest in the highest 
order. This decision has had a far-reaching and disturbing effect 
upon the exercise of religion in America. 

H.R. 2797, the Religious Freedom Restoration Act, was drafted 
to respond to the void Tefl by the Supreme Court's decision. The bill 
simply restores the compelling governmental interest test. How- 
ever, there are opponents to this legislation, and we're going to 
hear from some today and tomorrow. The opponents claim that the 
bill does more than meets the eye. I believe they are wrong. I think 
we drew the bill very carefully. I believe that the bill is neutral 
with respect to all issues and determinations. Its intent is simply 
to protect what we believe is one of the most important freedoms 
in our Constitution. 

[The bill, H.R 2797, follows:] 

(1) 



102D CONGRESS 
1ST SESSION H.R.2797 

To protect the firee exercise of religion. 

IN THE HOUSE OF REPRESENTATIVES 

JUNE 26, 1991 
Mr. SoiJtJiz (for himself, Mr. AuCoiN, Mr. ACKERICAN, Mr. BERMAN, Mr. 

BKYANT, Mr. CARDIN, Mr. Cox of Illinois, Mr. DREIER of California, Mr. 
DEFAZIO, Mr. EDWARDS of California, Mr. FEIGHAN, Mr. FOOUETTA, 

Mr. FROST, Mr. GEREN of Texas, Mr. HOCHBRUECKNER, Mr. HUGHES, 

Mr. JAMES, Mr. JEFFERSON, Mr. KOPETSKY, Mr. LAGOMARSINO, Mr. 
LEHMAN of Florida, Mr. LENT, Mr. MARKET, Mr. MATSUI, Mr. 
MCMUJLEN of Maryland, Mr. MOODY, Mr. MRAZBK, Mr. NEAL of North 
Carolina, Mr. OWENS of New York, Mr. OWENS of Utah, Mr. PRICK, Mr. 
SCHEUER, Mr. SCMiFF, Mr. SHAYS, Mr. SMITH of Texas, Mr. STAIT 

UNGS, Mr. STUDDS, Mr. TRAFICANT, Mr. TORRICELLI, Mr. TOWNS, Mr. 
YATES, and Mr. WOLPE) introduced the following bill; which was referred 
to the Committee on the Judiciary 

A BILL 
To protect the free exercise of religion. 

1 Be it enacted by the Senate and House of Representa- 

2 tives of the United States of America in Congress assembled, 

3 SECTION 1. SHORT TITLE. 

4 This Act may be cited as the "Religious Freedom 

5 Restoration Act of 1991". 
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2 
1 SBC. 2. CONGRESSIONAL FINDINGS AND DECLARATION OF 

2 PURPOSES. 

3 (a) FINDINGS.—The Congress finds— 

4 (1) the framers of the American Constitution, 

5 recognizing    free    exercise    of    reUgion    as    an 

6 unalienable right, secured its protection in the First 

7 Amendment to the Constitution; 

8 . (2) laws "neutral" toward religion may burden 

9 religious exercise as surely as laws intended to inter- 

10 fere with religious exercise; 

11 (3) governments should not burden religious e.x- 

12 ercise without compelling justification; 

13 (4) in Employment Division of Oregon v. Smith 

14 the Supreme Court virtually eliminated the require- 

15 ment that the government justify burdens on reli- 

16 gious exercise imposed by laws neutral toward reli- 

17 gion; and 

18 (5) the compelling interest test as set forth in 

19 Sherbert v. Vemer and Wisconsin v. Yoder is a 

20 workable test for striking sensible balances between 

21 religious liberty and competing governmental inter- 

22 ests. 

23 (b) PURPOSES.—The purposes of this Act— 

24 (1) to restore the compelling interest test as set 

25 forth in Sherbert v. Vemer and Wisconsin v. Yoder 

•i«n ?•"- .•••• 
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1 and to guarantee its application in all cases where 

2 free exercise of religion is burdened; and 

3 (2) to provide a claim or defense to persons 

4 whose religious exercise is burdened by government. 

5 SEC. 3. FREE EXERCISE OF MSLIGION PROTECTED. 

6 (a) IN GENERAL.—Government shall not burden a 

7 person's exercise of religion even if the burden results 

8 from a rule of general applicability, except as provided in 

9 subsection (b). 

10 (b)  EXCEPTION.—Government may burden a per- 

11 son's exercise of religion only if it demonstrates that appli- 

12 cation of the burden to the person— 

13 (1) is essential to further a compelling govem- 

14 mental interest; and 

15 (2) is the least restrictive means of furthering 

16 that compelling governmental interest. 

17 (c) JUDICIAL RELIEF.—A person whose religious ex- 

18 ercise has been burdened in violation of this section may 

19 assert that violation as a claim or defense in a judicial 

20 proceeding and obtain appropriate relief against a govem- 

21 ment. Standing to assert a claim or defense under this 

22 section shall be governed by the general rules of standing 

23 under article III of the Constitution. 

•HR 2797 IH 



4 
1 SEC. 4. ATTORNEYS FEES. 

2 (a) JUDICIAL PROCEEDINGS.—Section 722 of the Re- 

3 vised Statutes of the United States (42 U.S.C. 1988) is 

4 amended by inserting "the Religious Freedom Restoration 

5 Act of 1991," before "or title VI of the Civil Rights Act 

6 of 1964". 

7 (b)      ADMINISTRATIVE      PROCEEDINGS.—Section 

8 504(b)(1)(C) of title 5, United States Code, is amended— 

9 (1) by striking "and" at the end of clause (ii); 

10 (2) by striking the semicolon at the end of 

11 clause (iii) and inserting "; and"; and 

12 (3) by inserting "(iv) the Religious Freedom 

13 Restoration Act of 1991" after clause (iii). 

14 SEC. 5. DEFINmONS. 

15 As used in this Act— 

16 (1) the term "government" includes a branch, 

17 department, agency, instrumentality, and official (or 

18 other person acting under color of law) of the Unit- 

19 ed States, a State, or a subdivision of a State; 

20 (2) the term "State" includes the District of 

21 Columbia, the Commonwealth of Puerto Rico, and 

22 each territoiy and possession of the United States; 

23 and 

24 (3) the term "demonstrates" means meets the 

25 burdens of going forward with the evidence and of 

26 persuasion. 

•HR27ST IH 
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5 
1 SEC. 6. APPUCABELITY. 

2 (a) IN GENERAL.—This Act applies to all Federal 

3 and State law, and the implementation of that law, wheth- 

4 er statutory or otherwise, and whether adopted before or 

5 after the enactment of this Act. 

6 (b) RULE OP CONSTRUCTION.—Federal law adopted 

7 after the date of the enactment of this Act is subject to 

8 this Act unless such law explicitly excludes such applica- 

9 tion by reference to this Act. 

10 (c) RELIGIOUS BELIEF UNAFFECTED.—Nothing in 

11 this Act shall be construed to authorize any government 

12 to burden any religious belief. 

13 SEC. 7. ESTABUSHMENT CLAUSE UNAFFECTED. 

14 Nothing in this Act shall be construed to affect, inter- 

15 pret, or in any way address that portion of the First 

16 Amendment prohibiting laws respecting the establishment 

17 of religion. 

o 

•HR 2797 EH 



Mr. EDWARDS. The purpose of these hearings, of course, is to 
shed Hght and to hear both sides and all sides of this important 
issue. 

And I yield to the gentleman from Illinois, Mr. Hyde. 
Mr. HYDE. Thank you, Mr. Chairman. 
Freedom of religion, the ability to discharge the duty which we 

owe to our Creator, is perhaps our most treasured and most pre- 
cious liberty. I share the concern of many religious leaders over the 
decision of the Supreme Court in Employment Services v. Smith 
which abandoned the traditional strict scrutiny analysis for free ex- 
ercise claims in favor of a rational basis test. The Smith decision 
makes it more difficult, if not impossible, for individuals to success- 
fully assert a free exercise exemption or defense to laws of general 
application. 

H.R. 2797 seeks to overturn the Smith decision. While I agree 
that legislation is necessary, in light of the propensity of important 
{troabortion groups such as the ACLU and the Religious Coalition 
or Abortion Rights to assert a first amendment ri^t to abortion 

under the free exercise clause, I cannot support H.R. 2797 in its 
current form. Mv primary objection is based on the bill's predict- 
able impact on abortion law. 

In the litigation brought by attorneys for the American Civil Lib- 
erties Union in Utah over that State's recently enacted abortion 
bill, the plaintiff, one Jane Liberty, in a sworn affidavit told the 
court—and I quote: 

"I am a practicing Christian and I have talked to mv minister 
about how to handle this unintended pregnancy. He helped me 
come to the conclusion that terminating this pregnancy was the 
choice consistent with my faith. It would be wrong for me to give 
up my goal of independence for myself and my children." 

On April 10, 1992, U.S. District Court Judge Thomas Green sum- 
marily dismissed the free exercise claim citing the Smith decision 
as his sole authority. In numerous other cases challenging prolife 
laws this same claim has been raised. Proponents of H.R. 2797 will 
argue that since this claim has only been successful once, in the 
decision of the trial court in Harris v. McRae, we should not worry 
about its future success should this bill become law. 

All H.R. 2797 does, proponents argue, is restore the strict scru- 
tiny standard for free exercise claims which was the law prior to 
Smith. If all H.R. 2797 really did was restore the law as it existed 
Firior to Smith, I would be less concerned about its practical effects, 
t is all too apparent, however, that H.R. 2797 does not and cannot 

so restore the law. 
First, this is an exercise in incompetence. We lack the legal com- 

petence to overrule a Supreme Court interpretation of the Constitu- 
tion. Congress is institutionally unable to restore a prior interpre- 
tation of uie first amendment once the Supreme Court has rejected 
that interpretation. We are a legislature, not the Court. 

The legislation before us proposes an independent Federal stat- 
ute, and we must carefully consider the likely or possible legal ef- 
fects that statute will have apart from prior Supreme Court inter- 
pretations. 

The meaning of this legislation, if it becomes law, will be deter- 
mined by the plain words of the statute, and to some extent by the 
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intent of Congress in enacting it. Therefore, if by Federal statute 
Congress requires courts to utilize the strict scrutiny standard, the 
most rigorous constitutional inquiry as applied in Sherbert and 
Yoder, the admitted highwater mark of free exercise jurisprudence, 
it is far more likely that plaintiffs asserting a free exercise claim 
will prevail on their claims than they did prior to Smith. 

Second, and arguably of less concern, H.R. 2797 does not restore 
the law because it would apply the strict scrutiny standard to free 
exercise claims involving prison and military regulations and g:ov- 
ernment management of its own internal affairs. Prior to Smith, 
the Supreme Court has held on numerous occasions that the strict 
scrutiny analysis was not applicable in these situations. H.R. 2797 
contains no exceptions, and would thus apply the strict scrutiny 
analysis to all government action, burdening religious exercise. 

While the policy behind this application may or may not be 
sound, it is undoubtedly a significant expansion of the law which 
existed prior to Smith and not a restoration. My greatest concern 
with this legislation remains, however, that as presently drafted it 
would provide an independent statutory basis for abortion should 
the Court determine that the fundamental right to abortion in Roe 
V. Wade is neither fundamental nor right. I want to solve one prob- 
lem without creating another. 

If the proponents want broad-based support for this legislation, 
then it must be made abortion neutral. If the same wisdom ana 
prudent judgment that solved ultimately the Grove City problem 
can be applied here, specific abortion neutral language, then we 
can obtain broad support for this legislation and Join together in 
urging the President to sign it. I, and many in Congress, do not 
want to provide a legislative scalpel to those who seek the expan- 
sion of abortion services. 

In closing, I would note the debate here is broader than whether 
we should enact H.R. 2797 with or without an abortion neutral 
amendment. Some of the witnesses will question whether Congress 
has the authority to enact this legislation or whether any action 
should be taken by the Congress. Others will examine the meaning 
and nature of religious liberty. I am confident, however, that all of 
us are reunited in a common goal: to protect this important and 
cherished right. 

And I want to thank each of the witnesses for their thoughtful 
consideration of these issues and for taking the time to appear be- 
fore us this morning. 

Mr. EDWARDS. Thank you, Mr. Hyde. 
The gentlewoman from Colorado, Mrs. Schroeder. 
Mrs. SCHROEDER. Thank you, Mr. Chairman. And I am very 

pleased that you called these hearings because I think they go to 
the very core of what I thought this country was about, and that 
is, the basic belief that this country is big enough for more than 
one opinion and it is big enough for more than one set of religious 
beliefs, and the very fundamental cornerstone of religious freedom 
really is being dealt with, I think, in H.R. 2797. 

I am sorry to have people bring the abortion issue into this. 
When you look at H.R. 2797 it is neutral on the issue of abortion. 
When you look at what the Congressional Research said when it 
was asked to examine the question vis-a-vis that bill, it said very 



clearly that the free exercise clause operates to protect a person 
who is forced to do an act required by his religion or insists that 
he can't perform an act because his religion forbids him from doing 
that. 

I think that is very, very different than what we are hearing 
here today by some who feel that this has to be drug in. There are 
religions in which one person's decision to have an abortion is con- 
sistent with their doctrine or not forbidden by it. But that is a very 
different matter than being compelled to do or not to do something, 
and that I think is very clearly the status of the law. 

I had always felt that all our laws were written generically—lib- 
erty and justice for all, freedom for all, religious freedom for all, the 
Congress shall not make laws. But, if we are always going to put 
in one little disclaimer saying "except vis-a-vis women," I think 
that goes to a very fundamental issue of how we are treating over 
half the population of this country. 

And I just think that we can be treated like everyone else—as 
adults. I think the Congressional Research Service is right. I think 
the bill is written properly. 

And I must apologize because I am going to have to leave a little 
early because we start Armed Services markup this morning, Mr. 
Chairman. You know how that goes. If you miss 5 minutes you 
could miss $10 billion. So I don't dare miss very much of it. But 
my heart will be here and I will read the testimony very carefully. 

Mr. EDWARDS. Thank you, Mrs. Schroeder. And I might add that 
the lead editorial in the New York Times today said your commit- 
tee is spending too much. 

Mrs. SCHROEDER. They are right. That is why I have to be there. 
Mr. EDWARDS. The gentleman from North Carolina, Mr. Coble. 
Mr. COBLE. I have no opening statement, Mr. Chairman. 
Mr. EDWARDS. I would request Mr. Hyde to please introduce the 

three witnesses of the first panel. 
Mr. HYDE. Thank you, Mr. Chairman. 
Robert Dugan, Jr., is director of the office of public affairs of the 

National Association of Evangelicals. The association includes ap- 
proximately 45,000 churches and serves an evangelical constitu- 
ency of approximately 15 million people. Dr. Dugan is a Baptist 
minister and author of "Winning the New Civil War, Recapturing 
America's Values." 

Elder Dallin Oaks is a member of the Quorum of the Twelve 
Apostles of the Church of Jesus Christ of Latter-day Saints. Elder 
Oaks formerly served as a justice of the Utah Supreme Court and 
president of Brigham Young University. A graduate of the Univer- 
sity of Chicago Law School Elder Oaks served as a law clerk to 
former Chief Justice Earl Warren. 

Third, Mark Chopko serves as general counsel to the National 
Conference of Catholic Bishops and the U.S. Catholic Conference. 
Mr. Chopko serves on the advisory board of the Center for Church- 
State Studies of DePauw University College of Law. 

That is our first panel, Mr. Chairman. 
Mr. EDWARDS. Thank you. Will the witnesses come to the witness 

teble? 
[Witnesses sworn.] 
Mr. EDWARDS. Mr. Dugan, you are first. 
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Without objection, all of the full statements will be made a part 
of the record. We request that you limit your testimony to around 
5 or 6 minutes, because the members of the subcommittee do have 
questions for each of you. 

STATEMENT OF ROBERT DUGAN. JR., DIRECTOR, OFFICE OF 
PUBUC AFFAIRS, NATIONAL ASSOCIATION OF EVANGEUCALS 
Mr. DuGAN. Mr. Chairman, and members of the committee, I am 

Robert Dugan. 
On behalf of the National Association of Evangelicals, I express 

deep appreciation for the opportunity to testify before this distin- 
guished committee on the pressing need for enactment of H.R. 
2797, the Religious Freedom Restoration Act. 

We were stunned when the Court used the seemingly innocuous 
Employment Division v. Smith case to announce a complete over- 
haul of established first amendment law. The Supreme Court, the 
very guardian of our liberties, has taken the free exercise clause 
and emptied it of meaning. 

Of course, religious liberty remains a God-given right, as the 
Declaration of Independence indicates, but it is no longer secured 
by the Constitution as interpreted by a 5 to 4 majority. It is now 
to be bestowed by a beneficent majority as a matter of the grace 
of Congress, not the grace of God. 

To add insult to iniury, the majority opinion, with a seemingly 
callous indifference, characterizes the compelling governmental in- 
terest test as a luxury which the people can ill afford. But what 
we can ill afford is a Court that misconstrues precedent, ignores 
landmark cases interpreting the free exercise clause, and guts our 
free exercise rights. 

Mr. Chairman, other members of the panels today will establish 
the positive need for the Religious Freedom Restoration Act. Let 
me speak specifically, turning to page 7 of my testimony, to the 
abortion issue. 

Unfortunately, bipartisan support for RFRA is suflFering because 
some in the prolife community are calling RFRA an abortion bill. 
That allegation reminds me of the remark traditionally attributed 
to Lincoln: If you call a tail a leg, how many legs does a dog have? 
Five? No. Calling a tail a leg don t make it a leg. 

The provision that gives rise to this abortion absurdity is the 
very heart of RFRA. Section 3(b) of the bill provides that govern- 
ment may burden a person's exercise of religion only if it dem- 
onstrates that application of the burden to the person (1) is essen- 
tial to further a compelling governmental interest and (2) is the 
least restrictive means of furthering that compelling governmental 
interest. This provision is nothing more than a paraphrase of the 
Supreme Court's own compelling interest test since discarded. It 
faithfully reflects the purpose of the bill, which is to restore the 
compelling interest test as set forth in Sherhert v. Vemer and Wis- 
consin V. Yoder, and to guarantee its application in all cases where 
free exercise of religion is burdened. 

The compelling interest test set forth in these cases, as Justice 
Sandra Day O'Connor observed in Smith, had proved to be a work- 
able test for striking sensible balances between religious liberty 
and competing governmental interests. 
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This balancing process is just that, a process. RFRA would re- 
store a legal standard, the compelling interest test. It confers no 
substantive rights. 

The argument that RFRA would create a new statutory right to 
abortion is fatally flawed. Obviously, Congress can only overrule 
Smith by enacting a statute, but it does not follow that a statute 
restoring a legal standard confers a substantive right to abortion 
based upon free exercise of religion. 

RFRA creates no new or enhanced free exercise claims different 
from those that could have been raised under the free exercise 
clause itself before Smith. Those who claim that RFRA would open 
the floodgates to abortion offer an abortion neutral amendment os- 
tensibly to remove this issue from the field of controversy. Would 
that things were that simple? Politically, no such amendment 
stands a chance of being passed. 

But apart from the charged politics of this singularly divisive 
issue, consider the implications of passing any amendment to 
RFRA which would bar free exercise claims from access to the 
courts. The whole idea of the Bill of Rights was to secure certain 
fundamental, God-given rights from majoritarian rule. As James 
Madison put it, "The judiciary was meant to be the bulwark of our 
liberties." It would be catastrophic for Congress to hold rollcall 
votes on the religious practices of devout Americans. The popular 
will must never be allowed to determine whether or not particular 
religious practices are entitled to a fair hearing in the law. 

There is simply no principled way an abortion neutral amend- 
ment or any other amendment slamming the courthouse door on 
free exercise claims can be added to RFRA. The Religious Freedom 
Restoration Act cannot live up to its title if it restores religious 
freedom for some but denies it to others. 

As an organization with an unabashed prolife commitment, NAE 
cannot agree with those in the prolife movement who say that 
RFRA will be used by prochoice advocates to secure a free exercise 
right to abortion. RFRA is designed to be used just as the free exer- 
cise clause itself could be used before Smith. Thus, if a free exer- 
cise claim could be raised under the first amendment, it could like- 
wise be raised under RFRA. Of course, raising a free exercise claim 
whether to abortion or some other religious practice is not the func- 
tional equivalent of success. Every free exercise claim must run the 
gauntlet of the compelling interest test. 

Let's look at the free exercise claim under RFRA and assume for 
the sake of argument that the claim to abortion is foimd to be 
based on sincere religious belief, and let us assume that this case 
winds up in the Supreme Court, as it surely would if a State law 
restricting abortion were ever to be struck down on free exercise 
grounds. Let us also assume that this is not an extreme case; in 
other words, a generalized right to abortion would be raised on the 
grounds of free exercise of religion. The State involved in defending 
the validity of its law restricting abortion would assert a compel- 
ling interest in protecting the life of the unborn. That compelling 
interest would seem self-evident. Moreover, five Justices presently 
sitting on the Supreme Court other than Justices Souter and 
Thomas have unequivocally said that the State does have a compel- 
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ling interest in protecting unborn human life throughout the preg- 
nancy. We document that at the end of the page. 

Some in the prolife community opposing RFRA say that it is pure 
speculation to conjecture how the Supreme Court will overrule Roe 
V. Wade. That is true but irrelevant. Nothing in our analysis de- 
pends on the future treatment of Roe v. Wade by the Court. Our 
analysis rests on what five Justices are on record as saying about 
the compelling State interest in protecting unborn life uiroughout 
pregnancy. Those statements, regardless of the Court's disposition 
of Roe, plainly indicate that the Court will not find a right to abor- 
tion based on the free exercise clause itself, or RFRA. 

Surely the entire prolife community agrees that there is a com- 
pelling interest in protecting unborn human life throughout preg- 
nancy. That view is reiterated in the amicus brief filed by the U.S. 
Catholic Conference in Planned Parenthood of Southeastern Penn- 
sylvania V. Casey. Both the National Association of Evangelicals 
and the Southern Baptist Convention's Christian Life Commission 
were happy to join in that brief because we share that view. 

Neither the first amendment nor RFRA needs an abortion neu- 
tral amendment. Congpress will have an opportunity to express its 
will on the abortion issue when it votes on the Freedom of Choice 
Act. The abortion issue is divisive enough without raising it where 
it does not exist. Congress should pay no heed to the bogus abor- 
tion claim. 

RFRA is not a wolf in sheep's clothing. Religious liberty must not 
be held hostage to irrational fears. We respectfully urge this com- 
mittee to report out H.R. 2797 favorably. Our first liberty is in your 
hands. 

Mr. EDWARDS. Thank you veiy much, Mr. Dugan. 
[The prepared statement of NIr. Dugan follows:] 
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PHKPARH) SrATKBiDn' OF ROBERT P. DUGAN, JR., DIRECTOR, OFRCE OP 
PuKJC kFTAOs, NATIONAL ASSOCIATION OF EVANGEUCALS 

Nr. Chainnn and Members of the Comnlttee: 

On behalf of the National Association of Evangelicals (NAE) I want to 

express deep appreciation for the opportunity to testify before this distin- 

guished Comnlttee on the pressing need for enactment of H.R. 2797, the 

Religious Freedom Restoration Act (RFRA). 

NAE is a non-profit association. It includes sone 45,000 U.S. churches 

fro* 74 denominations. Through Its conmissions and affiliates, such as the 

National Religious Broadcasters and World Relief, NAE serves an evangelical 

constituency of approximately 15 million people. 

Evangelicals are characterized not only by their emphasis on a personal 

conversion to Jesus Christ, but also by a high view of Scripture. The Bible 

is to us the infallible Word of God, our absolute standard for belief and 

behavior. Gallup polls have consistently categorized evangelicals as 20% of 

the nation's population, although In a 1990 poll 38% of the population 

identified themselves as evangelicals. 

At Its 1991 convention, NAE passed a resolution urging Congress "to pass 

bipartisan remedial legislation, such as the 'Religious Freedom Restoration 

Act,' which win restore the traditional 'compelling Interest' test and thus 

protect the free exercise of religion." That is why we are here today. 

On September 27, 1990 we testified before this Committee with respect to 

RFRA. Nothing that has happened in the interim leads us to believe that 

remedial legislation is any less crucial today than it was then. Indeed, with 

every passing day it becomes clearer to government officials from the high to 

the petty that, as the result of the Supreme Court's decision In Employment 

Division v. Smith, government Is completely free to pass laws of general 

applicability without any regard whatsoever for the convictions of religious 

•ajorltles. 

It could not be more ironic that a people who fled aligious persecution 

and then fought a tyrannical king to secure their freedom, now face tyranny of 
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a different kind -- tyranny of the najorlty. We had thought that our Bill of 

Rights secured religious freedom from majoritarian rule, liowever, the Supreme 

Court of the United States, which was intended by the drafters of the Bill of 

Rights to be a guardian of our most cherished freedoms, has deprived us of our 

birthright as Americans. Fortunately, in our system of checks and balances. 

Congress has the power to overrule the Court by restoring the coopelilng 

interest test. 

1. The Smith case 

In Employment Division v. Smith five Justices of the Supreme Court 

gutted the Free Exercise Clause of the First Amendment. In the post-Smith 

world, government no longer needs to demonstrate a compelling governmental 

interest to justify an erosion of religious freedom. Now all that is needed 

to restrict religious exercise Is a neutral law of general applicability. Our 

ability to put our faith into action is now totally subject to majoritarian 

rule. 

The issue in Smith was whether the sacramental use of peyote by members 

of the Native American Church was protected under the Free Exercise Clause. 

Reversing the state supreme court, the U.S. Supreme Court ruled that Oregon 

could deny unemployment benefits to persons discharged from their jobs for 

sacramental peyote use. If that is all the Court had done, we would not be 

here today. But the Court, on its own volition, and without benefit of brief- 

ing or argument, abandoned decades of precedent and announced a sea change In 

First Amendment law. 

This was the rule of law before Smith: Laws of general applicability 

could constitutionally burden religious practice only if the government demon- 

strated a compelling governmental interest and used the least restrictive 

means to further that interest. This test involved balancing the government's 

interest against the individual's religious liberty Interest In the context of 

each particular case. 

This is the new rule of law: If prohibiting the exercise of religion is 
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"merely the Incidental effect of a generally applicable and otherwise valid 

provision, the First Amendment has not been offended." The government no 

longer has to justify any burden tt Imposes on free exercise, no matter how 

adverse. 

Thus did the Court metamorphose the Free Exercise Clause from fundamen- 

tal right to hollow promise. 

We are dismayed. So are many others. Including the 50-member coalition 

supporting RFRA which spans the political/religious spectrum. A conmon threat 

has galvanized Ideologically diverse organizations to band together in a 

comnon, nonpartlsan cause. Every American should be concerned about the loss 

of religious freedom engendered by Smith. 

Smith was thought to present a narrow question of constitutional law: 

Whether the State of Oregon had a compelling Interest In regulating Illegal 

drugs that overrode free exercise rights In the sacramental use of peyote. 

That was the issue briefed; that was the Issue argued. This was thought to be 

a routine Free Exercise case which would no doubt be decided within the param- 

eters of well-established precedent. 

Thus we were stunned when the Court used this seemingly Innocuous case 

to announce a complete overhaul of established First Amendment law. No liber- 

ty is more precious In the American experience than religious liberty -- our 

First Freedom. Yet the Supreme Court, the very guardian of our liberties, has 

taken the Free Exercise Clause and emptied It of meaning. Justice O'Connor Is 

right on target when she says the Court's holding "not only misreads settled 

First Amendment precedents," but also "appears to be unnecessary to this 

case." 

Religious liberty remains a God-given right, as the Declaration of Inde- 

pendence Indicates, but it is no longer secured by the Constitution as inter- 

preted by the 5-4 majority. It is now to be bestowed by a beneficent majority 

as a matter of legislative grace, not the grace of God. 
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To add Insult to Injury, the najorlty opinion, wUh a seemingly callous 

indifference, characterizes the cooipelling governmental interest test as a 

"luxury" which we as a people can i11 afford. But what we can ill afford is a 

Court that misconstrues precedent, ignores landmark cases interpreting the 

Free Exercise Clause, and guts our free exercise rights. Abundant scholarship 

on the origins and historical understanding of the Free Exercise Clause 

clearly indicates that religious liberty was to be a preferred freedom, a 

fundamental right not to be submitted to rule by legislative majorities. The 

Supreme Court in Smith failed to take that scholarship into account with 

disastrous results. 

As matters stand now, the free exercise of religion cannot be used as an 

effective defense against unwarranted governmental action. According to the 

Court, if free exercise is burdened by a generally applicable law, that's Just 

the price of democracy. It apparently doesn't want to be bothered with the 

time-honored test used to balance government's interest against individuals' 

religious liberty interests. No religious Americans need apply. 

According to Justice Scalia, applying the compelling interest test to 

all actions thought to be religiously commanded would be "courting anarchy." 

He informs us that in our religiously pluralistic society, we cannot afford 

the "luxury" of the compelling governmental interest test. It is ironic that 

Scalia's professed fear of "courting anarchy" instead courts despotism. 

While the compelling governmental interest test has been around for 

three decades, the principle embodied in that verbal construct is almost a 

half century old. If we have not experienced anarchy over this long period, 

it seems highly unlikely that religious minorities pose any threat to society. 

Justice Scalia concedes that "leaving accommodation to the political 

process will place at a relative disadvantage those religious practices that 

are not widely engaged in." But he shrugs this concession off with the remark 

that this result is the "unavoidable consequence of democratic government." 

That brutal statement cannot be reconciled with the Bill of Rights. 
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Contrast this alndset with that of the Supreme Court <n an earlier and 

nore enlightened day: "The very purpose of a Bill of Rights was to withdraw 

certain subjects from the vicissitudes of political controversy, to place then 

beyond the reach of majorities and officials and to establish them as legal 

principles to be applied by the courts. One's right to life, liberty, and 

property, to free speech, a free press, freedom of worship and assembly, and 

other fundamental rights may not be submitted to vote; they depend on the 

outcome of no elections." 

This familiar quotation Is drawn from West Virginia State Board of Edu- 

cation V. Barnette, the famous flag salute case decided on Flag Day, 1943. 

The Court held that school children could not be forced, against their reli- 

gious beliefs, to salute the flag. Besides Ignoring the teaching of Barnette, 

Justice Seal la unaccountably relies on the Gobitis case which was reconsidered 

and expressly overruled in Barnette! 

In his able dissenting opinion. Justice Blacicmun pointedly observes that 

the majority opinion "effectuates a wholesale overturning of settled law" 

concerning the Free Exercise Clause, and expresses the hope that the majority 

is "aware of the consequences." Let's lool< at some of those consequences. 

First and foremost, claims to include free exercise exemptions in future 

statutes are liliely to fall on deaf ears, now that the Supreme Court has ruled 

they have no constitutional basis. 

Generally applicable laws prohibiting the serving of alcoholic beverages 

to ulnors threaten the sacramental use of wine. 

Must a Catholic church get permission from a landmarl(s connlssion before 

It can relocate Its altar? 

Can orthodox Jewish basiietball players be excluded from interscholastic 

competition because their religious belief requires them to wear yarraulites? 

Are certain evangelical denominations going to be forced to ordain fe- 
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sale alnlsters, or the Catholic Church to ordain female prlests7 

Are public school students going to be forced to attend sex education 

classes that are antithetical to their religious beliefs and practices, or to 

read books they believe are profane? 

Are young women to be forced to comply with gyn unifora requirenents 

contrary to their religious tenets of modesty? 

Are school children, contrary to their religious beliefs, to be forced 

to salute the flag? 

Are the Amish to be forced to display an orange triangle on their horse- 

drawn buggies when silver reflective tape would suffice? 

These are but a few of the consequences which Smith would apparently 

visit on the religious community. The worst, of course, is that government 

officials who were formerly under obligation to be reasonable and attempt, if 

possible, to accommodate religious practice, are now free to impose laws with- 

out any regard whatsoever to the religious sensibilities of minorities. 

Justice Scalia, we are forced to conclude, does not realize the full 

import of his ruling. Ue are speaking today about religious practice. For 

high-demand religions, there are practices that are inmutable. 

When It cooes down to obeying God or Caesar, the devout have no choice. 

Which is to say that Employment Division v. Smith leads inevitably to civil 

disobedience. We recognize that free exercise is not an absolute, and that it 

must yield to compelling governmental interest. Yet we cannot but remonstrate 

against the present rule which requires no justification whatsoever for the 

abridgement of religious freedom, and will -- I repeat --lead inevitably to 

civil disobedience. 

Me applaud the bipartisan bill introduced by Representative Stephen 

Solarz which now has more than 175 co-sponsors. H.R. 2797 would restore the 
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balancing process which formerly prevented governnent from running roughshod 

over religious freedom. Congress must overrule the Smith case and restore the 

compelling Interest test which Is the heart and soul of free exercise Juris 

prudence. 

II. The Abortion "Issue" 

Unfortunately, bipartisan support for RFRA Is suffering because some In 

the pro-life community are calling RFRA an "abortion bill.'' That allegation 

reminds me of the remark traditionally attributed to Lincoln: "If you call a 

tail a leg, how many legs has a dog? Five? No, calling a tail a leg don't 

wake It a leg." 

The provision that gives rise to this abortion absurdity is the very 

heart of RFRA. Section 3(b) of the bill provides that "Government may burden 

a person's exercise of religion only if It demonstrates that application of 

the burden to the person (1) is essential to further a compelling governmental 

Interest and (2) Is the least restrictive means of furthering that compelling 

governmental Interest." 

This provision is nothing more than a paraphrase of the Supreme Court's 

own compelling Interest test, since discarded. It faithfully reflects the 

purpose of the bill, which is to "restore the compelling interest test as set 

forth in Sherbert v. Verner and Wisconsin v. Yoder and to guarantee Its 

application In all cases where free exercise of religion is burdened." The 

compelling Interest test set forth In these cases, as Justice Sandra Day 

O'Connor observed In Smith (and as provided in section 2(a)(5) of the bill), 

had proven to be "a workable test for striking sensible balances between 

religious liberty and competing governmental interests." This balancing 

process is just that, a process. RFRA would restore a legal standard, the 

compelling Interest test; it confers no substantive rights. 

The argument that RFRA would create a new statutory right to abortion is 

fatally flawed. Obviously Congress can only overrule Smith by enacting a 

statute. But It does not follow that a statute restoring a legal standard 
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RFRA creates no new or enhanced free exercise claims different from those that 

could have been raised under the Free Exercise Clause Itself before Soith. 

RFRA dictates no results. It would not instruct to the Court how to 

apply the compelling interest test in a case involving the sacramental use of 

peyote, nor would It direct the Court how to apply that balancing test in a 

case involving a free exercise claim to abortion, or any other free exercise 

claim. 

Those who clala that RFRA would "open the floodgates to abortion* offer 

an "abortion neutral" amendment, ostensibly to remove this issue from the 

field of controversy. Would that things were that simple. Politically, no 

such amendment stands a chance of being passed. But apart from the charged 

politics of this singularly divisive issue, consider the implications of 

passing any amendment to RFRA which would bar free exercise claims fron access 

to the courts. 

The whole Idea of the Bill of Rights was to secure certain fundamental, 

God-given rights from majoritarian rule. The framers of the Bill of Rights 

were convinced that an independent Judiciary was the correct branch of 

government to decide fact-dependent questions involving fundamental, unalien- 

able rights. 

As James Madison put it, the Judiciary was meant to be "the bulwark of 

our liberties." It would be catastrophic for Congress to hold roll call votes 

on the religious practices of devout Americans. The popular will must never 

be allowed to determine whether or not particular religious practices are 

entitled to a fair hearing In a court of law. There Is simply no principled 

way an abortion neutral amendment, or any other amendment slamming the 

courthouse door on free exercise claims, can be added to RFRA. The Religious 

Freedom Restoration Act cannot live up to its title If it restores religious 

freedom for some, but denies It to others. 

As an organization with an unabashed pro-life commitment, NAE cannot 
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agree with those <n the pro-life noveinent who say that If RFRA Is passed It 

will be used by pro-choice advocates to secure a free exercise right to 

abortion. RFRA is designed to be used just as the Free Exercise Clause itself 

could be used before Smith. Thus if a free exercise claim could be raised 

under the first Amendment, it could lilcewise be raised under RFRA. Of course 

raising t free exercise claim, whether to abortion or some other "religious 

practice." is not the functional equivalent of success. Every free exercise 

claim must run the gauntlet of the compelling interest test. 

Let's 1ool( at the free exercise claim under RFRA, and assume, for the 

sake of argument, that the claim to abortion is found to be based on sincere 

religious belief. And let us assume that this case winds up in the Supreme 

Court, as it surely would if a state law restricting abortion were ever to be 

struck down on free exercise grounds. Let us also assume that this is not an 

extreme case, such as a threat to the life of the mother (Orthodox Jewish 

belief mandates abortion in such cases) or a case involving rape or incest. 

In other words, a generalized right to abortion would be raised on the grounds 

of free exercise of religion. 

The state involved, in defending the validity of its law restricting 

abortion, would assert a compelling interest in protecting the life of the 

unborn. That compelling interest would seem self-evident. Moreover, five 

justices presently sitting on the Supreme Court (other than Justices Souter 

and Thomas) have unequivocally said that the state has a compelling interest 

in protecting unborn human life throughout pregnancy. As Justice O'Connor 

said in Akron v. Akron Center for Reproductive Health, 462 U.S. at 461 (1983), 

joined by Justices Rehnquist and White, "the State possesses compelling 

interests in the protection of potential human life * * * throughout pregnancy 

* * *." For other such statements, see the plurality opinion of Chief Justice 

Rehnquist, joined by Justices White and Kennedy, and Justice Seal la's concur- 

ring opinion in Webster v. Reproductive Health Services. 492 li.S. at 519, 532 

(1989). The result is a foregone conclusion -- the stale's law restricting 

abortion would be upheld by the Supreme Court, applying RFRA's compelling 

interest test. 
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Some in the pro-life community opposing RFRA say that it   is pure 

speculation to conjecture how the Supreme Court will overrule Roe v. Wade. 

That is true, but irrelevant. Nothing in our analysis depends on the future 

treatment of Roe v. Wade by the Court. Our analysis rests on Mhat five 

justices are on record as saying about the compelling state Interest in 

protecting unborn life throughout pregnancy. Those statements, regardless of 

the Court's disposition of Roe, plainly indicate that the Court will not find 

a right to abortion based on the Free Exercise Clause itself, or RFRA. 

Surely the entire pro-life coiwiunity agrees that there is a compelling 

interest in protecting unborn human life throughout pregnancy. That view is 

reiterated in the amicus brief filed by the United States Catholic Conference 

in Planned Parenthood of Southeastern Pennsylvania v. Casey. Both the 

National Association of Evangelicals and the Southern Baptist Convention's 

Christian Life Commission were happy to Join in that brief because we share 

that view. 

Neither the First Amendment nor RFRA needs an abortion-neutral amend- 

ment. Congress will have an opportunity to express its will on the abortion 

issue when it votes on the Freedom of Choice Act. The abortion issue is 

divisive enough without raising it where it does not exist. Congress should 

pay no heed to the bogus abortion claim. RFRA Is not a wolf in sheep's 

clothing. Religious liberty must not be held hostage to Irrational fears. 

We respectfully urge this Committee to report out H.R. 2797 favorably. 

We hope that it will be brought to the House floor for a vote as soon as 

possible. 

Our First Liberty is in your hands. 



Mr. EDWARDS. Elder Oaks, pleased to have you here, and you 
may proceed. 

STATEMENT OF ELDER DALLIN H. OAKS, QUORUM OF THE 
TWELVE APOSTLES, THE CHURCH OF JESUS CHRIST OF 
LATTER-DAY SAINTS 
Mr. OAKS. Thank you, Mr. Chairman. I am privileged to appear 

before you today to testify in behalf of the Church of Jesus Christ 
of Latter-day Saints in support of concessional enactment of H.R. 
2797. I am here to represent the official position of our 8-million- 
member church at the request of its highest governing bodies, the 
first presidency and the Quorum of the Twelve Apostles, of which 
I am a member. 

As a general rule, our church does not take positions on specific 
legislative initiatives pending in Congress or State legislatures. 
Our action in this matter is an exception to this rule. It under- 
scores the importance we attach to this congressional initiative to 
restore to the free exercise of religion what a divided Supreme 
Court took away in Employment Division v. Smith. 

The history of the Church of Jesus Christ of Latter-day Saints, 
sometimes called Mormon or LDS, in America illustrates the im- 
ttortance of requiring a compelling governmental interest before 
aws can be allowed to interfere with the free exercise of religion. 

I know of no other major religious group in America that has en- 
dured anything comparable to the officially sanctioned persecution 
that was imposed upon members of my church by Federal, State, 
and local government officials. In the 19th century our members 
were literally driven from State to State, sometimes by direct Gov- 
ernment action, and finally expelled from the existing borders of 
the United States. 

On October 27, 1838, Missouri Governor Lilbum W. Boggs issued 
an order to the State militia that Mormons "must be treated as en- 
emies and must be exterminated or driven from the State, if nec- 
essary for the public good." Three days later, segments of the Mis- 
souri militia attacked a small Mormon settlement at Jacob Haun's 
mill. Seventeen men, women, and children were killed and 13 more 
were wounded. After a reign of terror that included the burning of 
homes, the seizing of private property, the beating of men and the 
raping of women, over 10,000 Mormons were driven from that 
State. 

In the 1840's, after founder and church president Joseph Smith 
was murdered by a mob while in State custody, Illinois State au- 
thorities supported or condoned the lawless element who evicted 
the Mormons from their cities and drove them across the Mis- 
sissippi River to the West. This expulsion compelled the Mormon's 
epic migration to the Great Basin, which was then beyond the bor- 
ders of the United States. 

The experience of the Mormon pioneers is analogous to the com- 
Pelled migration of many of this country's founding settlers—^the 

ilgrims, Separatists, Quakers, Catholics, and Puritans, who fled 
England and Holland to escape religious persecution and to seek a 
sanctuary where they could practice their religion free from perse- 
cution. 
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I have a personal feeling for these persecutions, since some of my 
forebearers came to America as refugees from reHgious persecution 
in their native lands. And most of my ancestors suffered with the 
Mormons in their earlier persecutions. For example, my third 
great-grandmother, Connecticut-bom Catherine Elmira Prichard 
Oaks, was among the Mormons expelled from Missouri and later 
driven from Illinois. Fleeing religious persecution, she died on the 
plains of Iowa, a martyr to her faith. 

Following the pattern set by William Penn, whose 1682 constitu- 
tion for the Quaker Colony of Pennsylvania had a model provision 
for safeguarding the religious liberties of its citizens, leaders of my 
church drafted a constitution for the proposed State of Deseret that 
contained a strongly worded guarantee of religious freedom. This 
proposed State applied for admission to the Union in 1849, but in 
the Compromise of 1850, Congress organized the Mormon areas 
into the Territory of Utah. 

The persecutions, however, continued. In the 1850's, the Govern- 
ment of the United States, too willing to believe lies about condi- 
tions in Utah, sent an army of several thousand Federal troops to 
subdue the supposedly rebellious Mormons. 

From the 1860's through the 1880's, Congress and some State 
legislatures passed laws penalizing the religious practices, and 
even the religious beliefs, of Latter-day Saints. Under this legisla- 
tion, the corporate entity of the Church of Jesus Christ of Latter- 
day Saints was dissolved and its properties were seized. Many 
church leaders and members were imprisoned. People signifying a 
belief in the doctrine of my church were deprived of the right to 
hold public office or to sit on juries, and they were even denied the 
right to vote in elections. 

Most of these denials of religious freedom received the express 
approval of the U.S. Supreme Court. It was a dark chapter in the 
history of religious freedom in this Nation. I have a personal feel- 
ing for this chapter as well. My grandfather's oldest sister, my 
great-aunt Belle Harris, was the first woman to be imprisoned dur- 
ing the polygamy persecutions. In 1883, when she was 22 years of 
age, she refused to testify before a grand jury investigating polyg- 
amy charges against her husband. Sentenced for contempt, she 
served SVz montns in the Utah territorial penitentiary. 

With the abandonment of the compelling governmental interest 
test in the case of Employment Division v. Smith, the Supreme 
Court has permitted any level of government to interfere with an 
individual's religious practice or worship so long as it does so by 
a law of general applicability that is not seen as overtly targeting 
a specific re^on. This allows government a greatly increased lati- 
tude to restrict the free exercise of religion. 

If past is prologue, the forces of local. State and Federal govern- 
mental power, now freed from the compelling governmental inter- 
est test, will increasingly interfere with the free exercise of religion. 
We fear that the end result will be a serious diminution of the reli- 
gious freedom guaranteed by the U.S. Constitution. 

You will hear from others today whose religious practices have 
already fallen victim to government interference under the Su- 
preme Court's new standard. They will demonstrate the detrimen- 
tal effects of the Smith decision m a manner more powerful than 



I could. I wish to point out, however, that most of the court cases 
involving government interference with religious freedom involve 
religious practices that appear out of the ordinary to many. By 
their nature, elected officials are unlikely to pass ordinances, stat- 
utes, or laws that interfere with large mainstream religions whose 
adherents possess significant political power at the ballot box. But 
political power or impact must not be the measure of which reli- 
gious practices can be forbidden by law. 

The Bill of Rights protects principles, not constituencies. The 
worshipers who need its protections are the oppressed minorities, 
not the influential constituent elements of the majority. As a Lat- 
ter-day Saint, I have a feeling for that principle. Although my 
church is now among the five largest churches in America, we were 
once an obscure and unpopular group whose members repeatedly 
fell victim to officially sanctioned persecution because of their reli- 
gious beliefs and practices. We have special interest to call for Con- 
gress and the courts to reaffirm the principle that religious freedom 
must not be infringed unless this is clearly required by compelling 
governmental interest. 

When the Supreme Court determines that a right is guaranteed 
by the Constitution, it has routinely imposed the compelling gov- 
ernmental interest test to prevent undue official infringement of 
that right. It is nothing short of outrageous that the Supreme 
Court continues to apply this protection to words that cannot be 
found within the Constitution, such as the right to privacy, and yet 
has removed this protective standard from application to the ex- 
press provisions in the Constitution's Bill of Rights that guarantee 
the free exercise of religion. The Constitution's two express provi- 
sions on religion suggest that protection of religious freedom was 
to have a preferred position, but the Smith case has now consigned 
it to an inferior one. That mistake must be remedied, and H.R. 
2797 is appropriate for that purpose. 

Mr. Chairman, the Church of Jesus Christ of Latter-day Saints 
commends the sponsors of H.R. 2797 for their recognition of the im- 
Eortance of the free exercise of religion to the freedom and well- 
eing of our pluralistic society. Although we would prefer that the 

Supreme Court reverse the Smith case and restore the full con- 
stitutional dimensions of the first amendment protection of the 
freedom of religion, we believe that this statutory restoration of the 
compelling governmental interest standard is both a legitimate and 
a necessary response by the legislative branch to the degradation 
of religious freedom resulting from the Smith case. For Mormons, 
this legislation implements in Federal law a vital principle of gen- 
eral application embodied in our church's Eleventh Article of Faith, 
written in 1842: 

"We claim the privilege of worshiping Almighty God according to 
the dictates of our own conscience, and allow all men the same 
privilege, let them worship how, where, or what they may." 

Thank you, Mr. Chairman. 
Mr. EDWARDS. Well, thank you very much, Elder Oaks. 
[The prepared statement of^Elder Oaks follows:] 



STATEMENT OF ELDER DAIXIN H. OAKS 
QUORUM OF THE TWELVE APOSTLES 
THE CHURCH OF JESUS CHRIST OF LATTER-DAY SAI^rrS 
HJl. 2797, THE REUGIOUS FREEDOM RESTORATION ACT 
HOUSEJUDIOARYSUBCOMMITTEEONaVILANDCONSTrnmONALRIGHTS 
MAY 13, 1992 

IKTROPUCTION 

Mr. Chairman, I am privileged to appear before you to testily on behalf of The 

Church of Jesus Christ of Latter-day Saints in suppon of Congressional enactment of H.R. 

2797, the Religious Freedom Restoration Act. I am here to present the official position of 

our eight million member church at the request of its highest governing bodies, the First 

Presidency and the Quorum of the Twelve Apostles, of which I am a member. As a general 

rule, our church does not take positions on specific legislative initiatives pending in Congress 

or state legislatures. Our action in this matter is an exception to this rule. It underscores 

the importance we attach to this Congressional initiative to restore to the free exercise of 

religion what a divided Supreme Court took away in Emplovment Division v. Smith (1990). 

I have had considerable personal experience with the constitution and laws governing 

the free exercise of religion. Upon graduation from The University of Chicago Law School 

in 1957, I served as a law derk to Chief Justice Earl Warren. For a decade 1 was a 

professor of law at The University of Chicago. During the last year of that service, I was 

also the executive director of the American Bar Foundation. For nine years I was president 

of Brigham Young University, the nation's largest church-related university. I then served 

for three and one-half years as a justice on the Utah Supreme Court. I concluded that 

service in 1984 when I was called to full-time service as a member of the Quorum of the 
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Twelve Apostles.  My professional publications have included three books and numerous 

articles on the legal relationships between church and state. 

The history of The Church of Jesus Christ of Latter-day Saints (sometimes called 

Momwii or LOS) in America illustrates the importance of requiring a 'compelling 

governmental interest' before laws can be allowed to interfere with the bee exercise of 

religion. 

I know of no other major religious group in America that has endured anything 

comparable to the officially sanctioned persecution that was imposed upon members of my 

church by federal, state, and local govenunent officials. In the nineteenth centuiy our 

members were literally driven from state to state, sometimes by direct government action, 

and finally expelled from the existing borders of the United States. 

On October 27, 1838, Missouri Governor Lilbum W. Boggs issued an order to the 

stale militia that the Mormons 'must be treated as enemies and must be exterminated or 

driven from the state, if necessary for the public good.' Three days later, segments of the 

Missouri militia attacked a small Mormon settlement at Jacob Haun's mill. Seventeen men, 

women, and children were killed and thirteen more were wounded. After a reign of terror 

that included the burning of homes, the seizing of private property, the beating of men and 

the raping of women, over 10,000 Mormons were driven from that state. 

In the 1840s, after founder and church president Joseph Smith was murdered by a 

mob while in state custody, Illinois state authorities supported or condoned the lawless 

1 



element who evicted the Mormons from their cities and drove them across the Mississippi 

River to the west This expulsion compelled the Mormons' epic migration to the Great 

Basin, which was then beyond the borders of the United States. 

The experience of the Mormon pioneers is analogous to the compelled migration of 

many of this country's founding settlers-tbe Pilgrims, Separatists, Quakers, Catholics, and 

Puritans who fled England and Holland to escape religious persecution and to seek a 

sanctuary where they could practice their religion free from persecution. 

I have a persona] feeling for these persecutions, since some of my forbearers came 

to America as refugees from religious persecution in their native lands. And most of my 

ancestors suffered with the Mormons in their earliest persecutions. For example, my third 

great-grandmother, Connecticut-bom Catherine Pridiard Oaks, was among the Mormons 

expelled from Missouri and later driven out of Illinois. Fleeing religious persecution, she 

died on the plains of Iowa, a martyr to her faith. 

Following the pattern set by William Penn, whose 1682 constitution for the Quaker 

Colony of Pennsylvania had a model provision for safeguarding the religious liberties of its 

citizens, leaders of my church drafted a constitution for the proposed Sute of Deseret that 

contained a strongly worded guarantee of religious freedom. This proposed state applied 

for admission to the Union in 1849, but in the Compromise of 1850, Congress organized the 

Mormon areas into the Territory of Utah. 

The persecutions continued. In the ISSOs, the government of the United States, too 

willing to believe lies about conditions in Utah, sent an army of several thousand federal 

troops to subdue the supposedly rebellious Mormons. 
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From the 1860s through the 1880s, Congress and some state legislatures passed laws 

penalizing the religious practices and even the religious belief of the Latter-day Saints. 

Under this legislation, the corporate entity of The Church of Jesus Christ of Latter-day 

Saints was dissolved and its properties were seized.' Many church leaders and members 

were imprisoned. People signifying a belief in the doctrine of my church were deprived of 

the right to bold public office or sit on juries^ and they were even denied the right to vote 

in elections.^ 

Most of these denials of religious freedom received the express approval of the 

United States Supreme Court It was a dark chapter in the history of religious freedom in 

this nation. I have a personal feeling for this chapter as well. My grandfather's oldest sister, 

my great aunt Belle Harris, was the first woman to be imprisoned during the polygamy 

prosecutions. In 1883, when she was 22 years of age, she refiised to testify before a grand 

jury investigating polygamy charges against her husband. Sentenced for contempt, she 

served three and one-half months in the Utah territorial penitentiary. 

'  See The Late Corporation of the Church of Jesus Christ of Latter-dav Saints v. United 
States- 136 U.S. 1 (1890). 

^ Edmunds Act. ch. 47, sec. 5, 22 Stat. 30 (1882); Tucker Amendments, ch. 397. sec 24, 
24 Stat 635 (1887). 

^ Davis v. Beason. 133 U.S. 333 (1890). 

* InreHarris. 4 Utah 5, 5 P. 129 (1884). 

60-944 - 93 
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THE COMPELUNG GOVERNMENTAL INTEREST TEST MUST BE RESTORED 

The conflict between individual rights to freely worship God and government 

attempts to regulate or interfere with religious practices remains today. For decades the 

United States Supreme Court adhered to the First Amendment guarantee of bee exerdse 

by requiring the state to demonstrate a 'compelling governmental interest* before 

interference with religious freedom would be tolerated. This test struck an appropriate 

balance between the needs of goverrunent to establish rules for the orderly governance of 

our society and the rights of citizens not to be unduly restricted in their religious practices. 

In those instances where elected officials approved laws which interfered with a specific 

religious practice, they had to sustain the burden of justifying tbcu action by identifying a 

compelling govenunenl reason or interest for doing so. They also had to demonstrate that 

they had interfered with the religious practice by the least restrictive means possible. The 

compelling govemmental interest test provided an essential protection for the free exercise 

of religion. Such a protection is vital. There is nothing more private or personal than the 

relationship of an individual to his or her God. There is nothiiig more saaed to a religioui 

person than the service or worship of God. 

With the abandonment of the 'compelling govenunental interest' test in the case of 

Employment Division v. Smith, the Supreme Court has permitted any level of govenmient 

to interfere with an individual's religious praaice or worship so long as it does so by a law 

of general applicability thai is not seen as overtly targeting a specific religioiL This allows 

govenunent a greatly increased latitude to restrict the free exercise of religioiL 



31 

If past is prologue, the forces of local, state and federal governmental power, now 

freed from the compelling govenmiental interest test, will increasingly interfere with the free 

exercise of religion. We fear that the end result will be a serious diminution of the religious 

freedom guaranteed by the United States Constitution. 

You will hear from others today whose religious practices have already fallen victim 

to government interference under the Supreme Court's new standard. They will 

demonstrate the detrimental effects of the Smilh decision in a manner more powerful than 

I could. I wish to point out, however, that most of the court cases involving government 

interference with religious liberty involve religious practices that appear out of the ordinary 

to many. By their nature, elected officials are unlikely to pass ordinances, statutes, or laws 

that interfere with large mainstream religions whose adherents possess significant political 

power at the ballot box. But political power or impact must not be the measure of which 

religious practices can be forbidden by law. 

The Bill of Rights protects principles, not constituencies. The worshippers who need 

its protections are the oppressed minorities, not the influential constituent elements of the 

majority. As a Latter-day Saint, 1 have a feeling for that principle. Although my church is 

now among the five largest churches in America, we were once an obscure and unpopular 

group whose members repeatedly fell victim to officially sanctioned persecution because of 

their religious beliefs and practices. We have special reason to call for Congress and the 

courts to reafGrm the principle that religious freedom must not be infringed unless this is 

clearly required by a "compelling govermnental interest* 
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When the Supreme Court determines that a right is guaranteed by the Constitution, 

it has routinely imposed the compelling govenunental interest test to prevent undue otBdal 

infringement of that right -It is nothing short of outrageous that the Supreme Court 

continues to apply this protection to words that cannot be found within the Constitution, 

such as the "right to privacy,* and yet has removed this protective standard from application 

to the express provision in the Constitution's Bill of Rights that guarantees the free exercise 

of religion. The Constitution's two express provisions on religion suggest that protection of 

religious freedom was to have a preferred position, but the Smith case has now consigned 

it to an inferior one. That mistake must be remedied, and H.R. 2797 is appropriate for that 

purpose. 

CONCLUSION 

Mr. Chairman, The Church of Jesus Christ of Latter-day Saints commends the 

sponsors of H.R. 2797, the Religious Freedom Restoration Act, for their recognition of the 

importance of the free exercise of religion to the freedom and well-being of our pluralistic 

society. Although we would prefer that the Supreme Court reverse the Smith case and 

restore the full constitutional dimensions of the First Amendment protection of freedom of 

religion, we believe that this statutory restoration of the 'compelling governmental interest' 

standard is both a legitimate and a necessary response by the legislative branch to the 

degradation of religious freedom resulting from the Sfflilll case. For Mormons, this 

legislation implements in federal law a vital principle of general application embodied in 

our church's eleventh Article of Faith, written in 1842: 

"We claim the privilege of worshiping Almighty God according to the dictates of our 

own conscience, and allow all men the same privilege, let them worship how, where, 

or what they may.' 

Thank you, Mr. Chairman. 
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Mr. EDWARDS. Mr. Chopko, we welcome you, and you may pro- 
ceed. 

STATEMENT OF MARK E. CHOPKO, GENERAL COUNSEL, ON 
BEHALF OF THE UNITED STATES CATHOUC CONFERENCE 

Mr. CHOPKO. Thank you, Mr. Chairman, and members of the 
subcommittee. I thank you for the opportunity to testify on behalf 
of the U.S. Catholic Conference and National Conference of Catho- 
lic Bishops. 

The confemce speaks to the public policy agenda of the Nation's 
Roman Catholic bishops. As tlieir chief legal adviser, it falls to me 
to outline the concerns of the confemce with respect to religious 
liberty, to the Smith decision, and to H.R. 2797, the point of uiese 
hearing^. 

I thank the committee for accepting my written testimony for the 
record. In that testimony I promised to bring with me a further 
commentary on the subject of Employment Division v. Smith and 
the subject of legislative remedies generally, and I offer that for 
submission into the record and ask that it be received. 

Mr. EDWARDS. Without objection, it will be accepted. 
Mr. CHOPKO. Thank vou. Rather than go through my prepared 

text, I would like to make six brief points for the record this morn- 
in& 

First, as a matter of judicial process. Smith was wrongly decided. 
The Court reached for an issue that was not presented oy the par- 
ties in the briefs. In doing so, it swept away a procedural test, al- 
though it lefl in place the series of rather complex exceptions, the 
scope of which still remain to be construed by the Court. 

However, this much is clear. Instead of the Government bearing 
the burden of proving that it has a narrowly focused compelling 
iustification to burden religious practice, henceforth the claimant 
has the burden to prove that the Government has behaved unrea- 
sonably for most claims. It is true that this does not confer any 
particular substantive result, but as is so often true in the law, es- 
pecially in constitutional law, who bears the burden of proof and 
under what test has a lot to do with the success or failure of 
claims. In this case, it is plain that religion will lose more easily 
than it has in the past, and that is a very important point. 

The compelling interest test which had been applied generally Iw 
the courts prior to Smith has not been a panacea for religion. It 
has allowed the Government to win anyway, as Judge John 
Noonan said in his dissenting opinion in EEOC v. Towntey Engi- 
neering. In 65 of 72 court of appeals cases religion lost through the 
application of that test. In other cases, as documented bv the Con- 
gressional Research Service, the courts did not apply this test at 
all, especially when it had to do with government operations. 

Thus, perhaps the majority in Smith found it was a small step 
to take to sweep the compelling interest test altogether. For us in 
religious institutions, as is so amply stated by my colleagues here 
on the panel, the implications loom large. 

Second, the Supreme Court defers to the political process. At 
least this Supreme Court does. Meaning that for purposes of defin- 
ing H.R. 2797 it is very important what the Congress says about 
its scope, direction and intent. Here we are writing a statute. We 



34 

are not rewriting the Constitution. And we are not putting into 
place constitutional protections. We are writing a statute. 

Third, the only avenue for restoration, as that term might be un- 
derstood in constitutional law, is through the Supreme Court. It 
seems that by vacating and remanding cases, especially a case in- 
volving the landmarking of the Covenant Church in Seattle, the 
majority of the Supreme Court is not interested in too soon revisit- 
ing the implications of Smith. The Santeria case pending in the 
Court now has both sides arguing that Smith applies. They both 
say that under Smith they win. Referring back to my first point 
that the Court does not generally stray beyond the briefs and argu- 
ments of the parties—Smith is an exception—^it is not likely, if one 
were to predict the outcome, that the Court will use that case as 
a vehicle to revisit Smith. Therefore the legislative process has be- 
come more important. 

Fourth, the bishops of the United States as religious superiors 
and as civil administrators of large and complex structures in the 
society provide health care, education, social and welfare services 
to millions of people. They do so out of religious commitment and 
out of a commitment to serve the common good. They speak to the 
central issues that pervade U.S. life: freedom of religion, abortion, 
war and peace, the evils of racism, and economic injustice. They 
are concerned about freighting government power with too great a 
handle to interfere into religious activities. Whatever happens in 
this forum or in the Court, they will not stop their prophetic wit- 
ness or their actions to serve we public interest and to speak out 
whenever it is required. But they do believe that the Government 
mav not impair religious practices without compelling justification, 
and therefore they join the search for a solution to the Smith case. 

Fifth, we do have concerns borne of long and sometimes bitter, 
divisive and expensive experience in the public arena in the area 
of abortion, in the area of public services. Whether the Religious 
Freedom Restoration Act if enacted in its present form will be used 
to promote access to abortion is a serious issue. The details are pro- 
vided in my written testimony and in the commentary, and I will 
not restate those details here. Claims have been, are being and will 
continue to be made that religious practices, however they may be 
understood, justify access to abortion. There is no question that 
abortion is within the scope of activities which the people who 
drafted this legislation intend will be offered into the courts, and 
it is certainly, if you believe the public statements of those drafters, 
a certain number of them are expected to succeed. The risk that 
abortion on account of religion can be obtained under the Religious 
Freedom Restoration Act is one the confemce believes cannot be ig- 
nored. 

The second level of concern, whether the Religious Freedom Res- 
toration Act can be used to attack beneficial participation of reli- 
gious groups in government programs and government exemptions 
is another important issue. The details, again, are in my written 
statement and in the commentary. 

The central theme is this: The Religious Freedom Restoration Act 
will become the preferred mode to attack such cooperation because 
of the stringent test which the Congress intends to apply. It is fair- 
ly easy to state a claim under a remedial statute designed to pro- 
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mote litigation. It is not restoration to apply that test to the oper- 
ation of government programs where the Coneressional Research 
Service and others bear out that test has not Seen applied before. 

Finally, sixth. The confemce can support legislation but not an 
unamended or unstructured H.R. 2797. The risk to human life and 
to government programs and the beneficial cooperation between re- 
ligion and government is too serious a risk to be taken through an 
unamended H.R. 2797. 

And I thank the subcommittee for the opportunity to present this 
statement. 

Mr. EDWARDS. Thank you very much, Mr. Chopko. 
[The prepared statement of Mr. Chopko follows:] 
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PRKPARED STATEMENT OP MARK E. CHOPKO, GENERAL COUNSEL, ON 
BEHALF OP THE UNITED SPATES CATHOLIC CONFERENCE 

Thank you, Mr. Chairman, for the opportunity to present the 

views of the United States Catholic Conference ("Conference") on 

the Religious Freedom Restoration Act of 1991 (H.R. 2797). As a 

major religious denomination in this country, the Catholic Church 

deeply appreciates the critical need to protect the right of 

individuals and religious organizations to practice their 

religion free of unwarranted governmental intrusion at any 

level.  Embodied in the Religion Clauses of the First Amendment, 

this principle is at the foundation of our American heritage and 

has served our country well since the beginning of the Republic. 

We shared the concern of those in the religious community 

when the U.S. Supreme Court rendered its decision in Employment 

Division, Oregon Department of Human Resources v. Smith, 494 U.S. 

872 (1990).  In its majority opinion the Court declined to apply 

the strict scrutiny/compelling state interest test to an Oregon 

criminal statute that prohibited the sacramental use of peyote by 

Native American Indians. Rather than confine its ruling to the 

criminal statute before it, the Court went out of its way to 

suggest that in most cases government need only demonstrate a 

rational basis to sustain a generally applicable regulation or 

restriction that infringes on religious practice. As the April 

17, 1992 Report for Congress prepared by the Congressional 

Research Service indicates, many lower courts have followed the 

Court's suggestion and applied the Smith analysis to a variety of 

civil statutes.  The result in these cases generally is that the 

religious claim loses. 
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Hhlle the reaction of the religious community to Smith was 

generally negative> candor compels us to acknowledge that 

religious claims brought under the Free Exercise Clause prior to 

Smith generally had not fared well either.  In the years prior to 

Smith the Court had not used the compelling state interest test 

in a number of cases.  Even when it employed a strict scrutiny 

analysis, religious claims still failed before the Court in 

several cases, particularly where federal statutes were involved. 

The track record for religious claims in the lower courts was 

even worse, as Judge Noonan aptly demonstrated in his dissenting 

opinion in EEOC v. Townley Engineering, 859 F.2d 610, 622-25 (9th 

Cir. 1988).  In an appendix to his opinion. Judge Noonan lists 

seventy-two decisions by the federal circuit courts of appeals, 

sixty-five of which were decided against the religious claimant. 

There is general agreement in the religious community that 

Smith is troublesome. There is, however, no consensus at this 

time on the appropriate legislative response. This reflects in 

part the reality that there are longstanding differences over the 

proper interpretation of the Religion Clauses of the First 

Amendment. Religious freedom and how best to protect it are 

complex issues that do not lend themselves readily to simple 

solutions. A major problem with Smith is that it seemed to adopt 

a uniform single test to be applied to a multitude of situations. 

In this respect H.R. 2797 suffers from the same defect as the 

Smith decision. 

- 2 - 
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While H.R. 2797 has the potential to accomplish much good in 

protecting religious practices, it also has the potential to 

create much mischief.  Under the appealing rubric of 

"restoration" H.R. 2797 purportedly would return the state of the 

law to the status quo prior to Smith by guaranteeing the 

application of the compelling governmental interest test in every 

instance in which a plaintiff claims the free exercise of 

religion has been burdened in any way or to any extent.  Simply 

putt this was not the case prior to Smith.  The Court had not 

used the compelling interest test in all cases, as the CRS Report 

confirms.  Not surprisingly, the Court in its constitutional 

jurisprudence had not locked itself into a single test to 

determine all free exercise claims.  Yet, this is precisely what 

H.R. 2797 attempts to accomplish legislatively.  In this sense, 

restoration is a.  misnomer. 

In addition, because statutes by their nature are different 

from constitutional provisions, it is impossible for a statute 

enacted by Congress to restore interpretations of constitutional 

law by the Supreme Court.  It must be emphasized that we are not 

rewriting the Constitution here, but rather attempting to enact a 

new statute.  Courts, particularly this Supreme Court, often 

defer to legislative decisions, even when they disagree with the 

decision.  Thus, it is critical that Congress carefully consider 

and avoid the potential adverse applications of any legislation 

that it might enact, in this case H.R. 2797. 

3 - 
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Given the absence of further direction from the Court, the 

Conference favors a  legislative response to Smith.  We are 

concerned, however, that the rigid single test approach of H.R. 

2797 can produce significant adverse results, if applied to all 

claims at all times.  Hore specifically, we are concerned that 

H.R. 2797, if enacted, will provide a powerful procedural 

litigation advantage for some, not for the protection of religion 

from unwarranted governmental intrusion, but to attack the rights 

and interests of other individuals and religious groups.  When 

taken seriously, as H.R, 2797 says it must be, the compelling 

interest test is a very difficult procedural hurdle for 

government to overcome.  Indeed, Justice Scalla described it in 

Smith as creating a presumption of invalidity.  And the Court 

itself recognized in Speiser v. Randall, 357 U.S. 513, 520 

(1958), that the outcome of litigation, and the resulting 

vindication of legal rights, depends very often on the procedures 

by which cases are adjudicated.  Thus, before enacting 

legislation, such as H.R. 2797, that provides significant 

procedural advantages in litigation. Congress has the 

responsibility to anticipate, and avoid if possible, the 

potential use of the legislation to produce negative results 

contrary to the public interest. 

The Conference has legitimate concerns that H.R. 2797 will 

be utilized to attempt to promote the destruction of innocent 

unborn human lives, and to pit religious groups and individuals 

against one another in disputes over a variety of social and 

- 4 - 



education programs as well as tax exempt status. These concerns 

are based on years of experience in the public arena. 

There is now no question that from the beginning of its 

drafting process B.R. 2797 was Intended to include religiously 

based abortion claims.  Supporters of the legislation, including 

those directly involved in the drafting process, acknowledge 

this, but they suggest that these claims will be limited to a 

handful of situations in which the life of the mother is 

seriously threatened.  In any event, the argument continues, the 

Supreme Court will eventually overturn Roe v. Wade by finding a 

compelling interest in protecting unborn life throughout 

pregnancy.  Therefore, most abortion claims brought under B.R. 

2797 would fail its test because they are outweighed by a 

coapelling state interest.  Two key points are obvious from this 

reasoning - H.R. 2797 will allow abortion claims to be litigated 

and its backers expect a certain number to succeed. 

In addition, we are not at all reassured by this analysis. 

First, past and current litigation demonstrates that religiously 

based abortion claims are framed far more broadly than the rare 

life-threatening situation.  Reasons will include the age of the 

Bother, potential defects in the unborn, family and economic 

concerns, mental health and others - in short, the gamut of 

interests framed by Roe v. Wade and Doe v. Bolton.  In the 

pending litigation challenging Utah's abortion statute the 

- 5 
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plaintiff stated, in support of her religious claim, that she 

"could not, morally, continue in school and have too little time 

to devote to a newborn." H.R. 2797 does not distinguish between 

these kinds of claims and a life-threatening situation; both will 

be subjected to strict scrutiny.  In addition, courts adjudicate 

claims on the basis of the sincerely held religious beliefs of 

the individual involved, which need not be in conformity with the 

teachings of any particular denomination.  Frazee v. Illinois 

Department of Eaployment Security, 489 U.S. 829 (1989).  The 

range of possible claims is extensive. 

Second, one cannot presume that the Supreme Court will 

overturn Roc v. Wade by finding a compelling interest in unborn 

life throughout pregnancy.  More commentators conclude it is 

probable if that Roe is overruled, it will be by recognizing that 

abortion is not a fundamental right but at most a "species of 

liberty interest," as the Justice Department recently argued 

before the Supreme Court in the Pennsylvania abortion case. 

Constitutional challenges to abortion laws will likely then be 

subjected to a form of rational basis balancing.  Challenges to 

abortion restrictions under H.R. 2797 must be subjected to a 

compelling interest analysis, a stringent judicial test that has 

provided no protection for the unborn for twenty years.  If you 

were an abortion advocate after such a demise of Roe, which route 

would you choose to litigate? 



Third, under the current state of the legislative record, 

abortion claims brought under H.R. 2797 could succeed.  As a 

matter of constitutional construction, we would agree with 

Professor McConnell and his colleagues that the Court is not 

likely to re-create constitutional abortion under a different 

right if it reverses Roe v. Wade.  If there is no privacy right, 

it is unlikely there will be a constitutional free exercise right 

to abortion.  Whether the Supreme Court allows abortion claims 

under B.R. 2797 depends on legislative intent, not judicial 

predilictions.  We are writing a statute, not the Constitution. 

This Court defers to legislatures, especially when it says these 

issues belong in the political realm anyway.  Even if only a few 

claims to obtain abortions do succeed under H.R. 2797, what 

restraint will remain on district and state attorneys to deny 

abortions to others who offer affidavits conforming their claims, 

beliefs, and motions to the prior successful claims? These 

claims will be numerous and far-reaching in their impact. 

Finally, it is sometimes said that H.R. 2797 says nothing 

about abortion, but simply throws the matter to the judiciary. 

If Congress says absolutely nothing about this matter, the only 

two significant abortion cases in which free exercise abortion 

claims have been decided on the merits provide a stark contrast 

that illustrates the risk to the unborn embodied in B.R. 2797. 

In 1980, a federal district court held that the Hyde Amendment's 

restriction on abortion funding violated the Free Exercise 

Clause.  This holding was later reversed on procedural grounds. 
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In 1992, the Otah federal district court, relying solely on 

Salth, rejected plaintiffs' free exercise challenge to the Otah 

abortion statute. The conclusion invited by these two cases is 

that constitutional free exercise claims are not now likely to 

succeed but could be revived in statutory claims brought under 

H.R. 2797. 

The lives of the unborn are too important to be put at risk 

under H.R. 2797.  If as we foresee, B.R. 2797 creates a wide 

alternative route to the Court's abortion jurisprudence for those 

who favor abortion on demand, an amendment is needed.  If, as 

some supporters of B.R. 2797 so confidently insist, these 

abortion clalaa are doomed to failure anyway, there is no reason 

why they cannot be eliminated from the bill. 

Another area where B.R. 2797 could cause great harm is in 

the operation of government programs. For more than forty years, 

litigants have repeatedly used the Free Exercise Clause as well 

as the Kstablishaent Clause to challenge the involvement of 

religious organisations in public programs. Such claims have 

been made expressly In litigation challenging the involvement of 

children attending religiously affiliated schools in federal and 

state education programs, the extension of tax deductions and 

credits to parents, the participation of colleges and universi- 

ties in education programs, and the participation of religiously 

affiliated social service organisations in public welfare 

programs such as the Adolescent Family Life Act. As recently as 

- 8 - 
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1989, testimony submitted to another committee of this House 

threatened First Amendment litigation over the involvement of 

religious providers in the successful Head Start program as well 

as the recently enacted Child Care and Development Block Grant 

program. 

Religious groups and others have long disagreed over the 

amount of interaction between religion and government in public 

programs permitted by the Religion Clauses. Some argue for 

absolute separation of church and state - contending that 

religious liberty is infringed if any tax money is used in any 

way that may benefit a religious group directly or Indirectly. 

This absolutist approach has consistently been rejected by the 

Supreme Court and the Congress, as evidenced by the wide variety 

of federal programs in which the government and religiously 

affiliated agencies cooperate in the delivery of social, health, 

education and other services to those in need. No one's practice 

of his or her own religion is actually impeded by the operation 

of such programs. Yet arguments and litigation contending that 

they violate religious liberty persist. 

This basic disagreement over the meaning of religious 

liberty characterizes the dispute over the potential use of H.R. 

2797 to disrupt public programs.  Anticipating that the Supreme 

Court is becoming more accommodationist in its Establishment 

Clause jurisprudence, it would be naive to assume that those who 

would champion absolute separation will not use every alternative 

- 9 - 
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Beans available, including H.R. 2797, to attempt to exclude 

religious organizations froa participating in public programs. 

Congress should not provide a new federal statute that would 

permit one person or group to sue the government to exclude some 

other person or group from participating in a public program. 

There is simply no need for another vehicle for this kind of 

third party litigation, as H.R. 2797 would provide. 

The threat of litigation in this area is real, and the basis 

for predicting success or failure is untested.  We are not aware 

of any case that has applied the compelling state interest/least 

restrictive means analysis to these kinds of programs prior to 

Smith.  Yet H.R. 2797 explicitly requires the compelling interst 

test in every case brought under it.  It is hardly "restoration" 

to require the application of the test to situations where it had 

never been applied in the past.  In any event, if successful, 

challenges brought under H.R. 2797 could seriously disrupt a 

myriad of federal and state programs where legislatures, 

including the Congress, have wisely concluded that the partici- 

pation of religious providers contributes to the successful 

operation of government programs and thus to the public good. 

In the end it is the individual beneficiaries of government 

services who will suffer from the disruption of these programs. 

It is ironic indeed that H.R. 2797, a bill intended to protect 

religious liberty, could be used to harm religious organizations 

and the many needy Individuals they serve.  This is a risk that 

- 10 - 
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Congress need not include in this legislation. 

Finally, the Conference is concerned that H.R. 2797 will 

provide a mechanism by which groups or organizations will be able 

to challenge another organization's tax exempt status.  The 

Conference was subjected to this kind of litigation for eight 

years in the 1980's.  From firsthand experience, I can assure you 

that such litigation Is very expensive to defend. Vttiether a 

litigant could actually win is not the only issue - - the 

prospect of any church being compelled to submit to rampant 

discovery requests for sensitive internal documents and for the 

depositions of its leaders from all parts of the country is 

frightful.  After our successful defense to this litigation. 

Establishment Clause standing for these kinds of claims is less 

likely.  Free Exercise standing is more debatable.  But debate 

about the constitutional standard is not the issue — we are 

writing a statute here.  Standing to bring this kind of 

litigation should be precluded under any legislative response to 

Smith.  We are aware that section 3(c) of H.R. 2797 attempts to 

accomplish this, but we do not feel that it does the job 

adequately.  If there is no free exercise standing to challenge 

another's tax exemption anywhere, as our critics Insist, what 

harm is there to say it in the legislation? This would remove 

any doubt and would benefit all religious groups, and have the 

effect of moving the Conference closer to support. 

- 11 - 
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In suamary, the Conference can support an appropriate 

legislative response to Smith but we do not agree that H.R. 2797 

is that legislation. We cannot support legislation that will put 

unborn lives at risk.  Nor do we think it wise to enact 

legislation that will encourage third party litigation by one 

person or group to challenge the way the government is treating 

another person, e.g., by allowing aoaeone else to participate in 

a prograa or by granting an exemption.  Religious groups and 

others have litigated with each other and with the government Cor 

years over the participation of religious groups in government 

prograas.  Those claims can and should be litigated under the 

Establishment Clause which is supposedly unaffected by H.R. 

2797. It does not serve the public interest to expand the 

potential for disruption of public programs as H.R. 2797 would. 

Many of the issues discussed here are explained in more 

detail in the May 24, 1991 Commentary on Legislative Remedies to 

Smith prepared by my Office which I submit for inclusion in the 

record. 

Again, I thank you for this opportunity to present the 

Conference's views on the Religious Freedom Restoration Act of 

1991. 

12 
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Mr. EDWARDS. The gentleman from Oregon, Mr. Kopetski. We 
will be operating under the 5-minute rule. 

Mr. KOPETSKI. Thank you, Mr. Chairman. I appreciated Elder 
Oaks' brief review of religious persecution of Mormons in this coun- 
try. I come from a State where, unfortunately, our history is tar- 
nished as well with respect to our treatment of the Mormons. I did 
some research, I know, in college in old newspapers and came 
across some really scurrilous attacks on individuals in the faith. 

We have a large Mormon population in our State and we are 
very proud of that. We also have a large Catholic population in our 
State as well, and they too in the twenties were persecuted in our 
State. And here we are today trying to address this most serious 
of issues because so many people came to the United States be- 
cause of religious persecution in other lands and are here today be- 
cause of wanting tnat free exercise of their faith. 

It seems that every time we turn around there is an abortion 
issue on Capitol Hill. I wish we could get beyond this. 

I thought, Mr. Chopko, that your statement that the Supreme 
Court defers to the political process is so true in many ways, and 
that is why I think that this committee and this Congress needs 
to act in this area. The Smith case came out of Oregon. It is great 
for lawyers to debate these heavy first amendment issues, but I 
think we need to resolve this issue and I think this is proper and 
correct legislation to do that. 

I was looking, Mr. Chopko, at your testimony. To begin with, I 
want to question a statement on page 2. You say, "There is, how- 
ever, no consensus at this time on the appropriate legislative re- 
sponse." Well, it seems to me that in the religious community, and 
there is a wide array of special interest groups that are the reli- 
pious community in our country, and they do lobby up here on Cap- 
itol Hill, that we have the Elder as spokesperson from the Church 
of Jesus Christ, we have the Evangelicals who are in support of 
this bill, and it is the Catholic Conference singly, it is my under- 
standing, that is not in agreement. But sort of almost in agreement 
but for u\e abortion issue. 

It seems like, therefore, that if we look at the numbers of people 
in this country through these representatives that we do have a 
consensus. 

Mr. Chopko, I feel there is a consensus. It is not unanimous but 
it seems that there is. And, if the Quakers were here, they would 
say, you know, "We've got to bring the Catholics into the fold," so 
to speak. 

Do you want to respond to this? 
Mr. CHOPKO. I think that in many respects there is a consensus. 

There is a consensus of concern about Smith and its potential im- 
plications. There is a consensus about the numerous other things 
which Smith has done and has the potential to do to the religious 
community. But I think as the written statement, and certainly the 
commentary, in more detail will bear out there is no consensus on 
other aspects of what religion means, what religious liberty means, 
and in the specific area of abortion, the variety of views on that 
subject. 

So I do not think that there is a consensus that we have arrived 
at the proper vehicle among all of us, the proper specific vehicle to 



49 

resolve these claims. There is a consensus among us about a num- 
ber of issues and the importance of a number of issues, but no con- 
sensus about the proper and specific way in which they may and 
should be addressed. 

I also think, for the record, the Lutheran Church, Missouri 
Synod, is also not in support of this legislation. 

Mr. KOPETSKI. OK. 
Mr. CHOPKO. There are a number of other groups that are out- 

side as well. 
Mr. KOPETSKI. In your testimony you say that "whether the Su- 

ftreme Court allows abortion claims under H.R. 2797 depends on 
egislative intent, not judicial predilections." If that is true, and the 

chief sponsor of the bill states that is neutral on the issue of abor- 
tion, and the coalition supporting the legislation consists of anti- 
abortion and prochoice organizations who state that the legislation 
is neutral, isn't your—well, is your argument meritorious or not? 
I mean everybody is saying this is neutral but you. 

Mr. CHOPKO. That is a fair question. I think that the answer to 
that is found in part in the statement of findings and purposes in 
the legislation, and also based on the nature of the statute itself 

The findings and purposes guarantee the application of the com- 
pelling interest test to all claims brought under this act. Second, 
the statute is intended to be remedial, which means that under tra- 
ditional canons of construction it will be construed broadly and ex- 
ceptions will be narrowly construed. It is also clear that the people 
who were involved in drafting the legislation have said both in 
their newspaper interviews, in their correspondence and in their 
other statements for the record here and elsewhere that the abor- 
tion issue did arise in the drafting process, that it was specifically 
recognized that abortion would be part and parcel of this legisla- 
tion, and that at least for a specific number of claims they were ex- 
pected to succeed. 

Abortion claims, however motivated, whether the standard is 
compelled, motivated, strongly felt or any other test will be allowed 
under this statute. We think that the current state of the law in 
this procedural test gives it an uncertain future. 

Mr. KoPETSKl. Thank you. My time has expired. 
Mr. EDWARDS. Mr. Hyde. 
Mr. HYDE. Thank you, Mr. Chairman. And I regret imposing on 

my good friend, Mr. Kopetski by bringing up abortion so frequently. 
Every time we turn around tnere is an abortion issue. I am as 
weary of it as the gentleman. Perhaps more weary. It is just a mil- 
lion and a half abortions a year bothers my conscience, and a lot 
of people's conscience. And as long as it takes, through exhaustion 
or expiration, some of us are going to fight to protect unborn chil- 
dren. And, if it gets burdensome, so be it. We think it is worth the 
fight. 

Mr. KOPETSKI. Will the gentleman yield? 
Mr. HYDE. Sure. 
Mr. KOPETSKI. I don't mind the fight. 
Mr. HYDE. Thank you. 
Mr. KOPETSKI. But we differ on this issue. 
Mr. HYDE. I know that. Tell me something I don't know, Mike. 
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Mr. KoPETSKi. Well, we differ legally and on the moral issue as 
well, and the emphasis in terms of whether we should protect the 
rights of the woman's choice in this issue as well. 

Mr. HYDE. Sure. 
Mr. KoPETSKi. I respect your decisions and your position tremen- 

dously. 
Mr. HYDE. I respect yours. I just disagree vigorously. I believe I 

am fighting to protect innocent human life. You believe you are 
fighting to protect the sovereignty of a woman in deciding whether 
or not she should carry her child—she already has a child. It isn't 
whether to have the child. When you are pregnant you have got a 
child. The question is do you deliver it dead or alive. That is the 
difference. 

But this is not the time or the place. I would be delighted to 
ai^e, debate, discuss, exchange rhetoric with the gentleman. But 
I just wanted to comment on your comment about now weary you 
are of hearing about this issue. I assure you I share your weari- 
ness. But I don't intend to desist as long as I have breatn. 

Now, it seems to me there is an assumption being made that Roe 
v. Wade is going to be overturned by finding a compelling State in- 
terest in protecting unborn life throughout pregnancy. I don't ac- 
cept that. As a matter of fact, I think if it ever is overturned, and 
I don't assume it will be necessarily, but in the Webster case Chief 
Justice Rehnquist and Justices Wnite and Kennedy clearly indi- 
cated that Roe may be overturned, if it is, by finding that tJie pri- 
vacy right, wherein rests the right to exterminate your unborn 
child, which you gentlemen are against, I take it, is a liberty inter- 
est protected by the due process clause. That is what they said in 
that case. 

Now, if that is so, and if Roe ever is overturned, not by finding 
a compelling State interest in the protection of preborn life or 
human life during the entire term of pregnancy, then how does 
that protect an unborn child from an assertion under this statute: 
Government may burden a person's exercise of religion only, and 
the claim is made my religion requires me to exterminate my un- 
born child, or, to use the preferred phrase, terminate the preg- 
nancy, only if it demonstrates that application of the burden to the 
person is essential to further a compelling governmental interest. 

So the only way you can deny an assertion, a claim by a preg- 
nant woman that she wants an abortion and her religion requires 
her to do so, and there are plenty of claims along that line—we 
have got a whole organization, the Religious Coalition for Abortion 
Rights. By the way, I commend them for using the word "abortion," 
just as I do the National Abortion Rights Action League. At least 
they don't say reproductive rights or choice. They talk about what 
they are talking about. 

But how do you overcome this statutory basis for asserting that 
my right to an abortion is based on a religious conviction and you 
can't stop me because you have not asserted a compelling State in- 
terest in the protection of prenatal life? Do you have an answer to 
that, Mr. Chopko? 

Mr. CHOPKO. I think that I share the concern that the Supreme 
Court may not use the compelling interest in life as a way to re- 
structure the abortion right, ana that it will do so, I think, be- 
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cause—^the more likely avenue for the Court to do that would be 
to return the matter to the States and allow it to be a matter of 
State choice. And therefore I think it becomes much more problem- 
atic under the state of the law and under H.R. 2797, if it is passed 
tomorrow, whether a State will be able to assert a compelling inter- 
est sufficient to justify a restriction on an abortion claim. 

Again, the question is not one of constitutional authority, but 
statutory intent. I think that all claims are intended to be included 
within the scope. The test is supposed to apply to all claims across 
the board. You are applying a compelling interest analysis to abor- 
tion which over the last 20 vears has not proven to be satisfactory 
protection to the lives of unborn children. In fact, under the appli- 
cation of that test over the last 20 years abortion restrictions have 
been uniformly rejected by the courts. So throwing the matter to 
the courts with this test without guidance and without adequate 
legislative direction in these circumstances, in my view, is not a 
satisfactory conclusion. 

Mr. HYDE. Another problem, one of considerable interest to me, 
is the competency of Congress to overrule the Supreme Court. We 
have three coequal branches of government, but we each have dif- 
ferent functions, an executive, a legislative and a judiciary. Now, 
the judiciary has said some things. They have established stand- 
ards. Thev have said, erroneously I believe, in the Smith case that 
a rational basis for a law is enough and you don't need strict scru- 
tiny or a compelling State interest. 

Do we, a legislative branch, have the competency to reach over 
to the Court and to change its interpretation of the first amend- 
ment Constitution? Where do we get that power, Mr. Chopko? 

Mr. CHOPKO. I have not definitively studied that issue, but I had 
raised the question with legal scholars 2 years ago who had been 
instrumental in drafting what became H.R. 2797, and I am satis- 
fied that there is a colorable argument under section 5 of the 14th 
amendment. I know that there are some questions about, and per- 
haps others either on this panel or on tomorrow's panel of the law 
professors would be in a better position to comment on that. I need- 
ed to satisfy myself at least that I was not asking my clients, the 
bishops, to explore a legislative remedy that would be doomed to 
an unconstitutional result. 

Mr. HYDE. Well, Nadine Strossen, who will testify on the next 
panel, in the summary of her testimony says by adopting this 
standard the act merely refiects what has been the constitutional 
standard under the first amendment prior to Smith. It does not de- 
cide any issue, but merely returns the issue to its previous stand- 
ard of analysis. Congress has the power to restore this standard by 
virtue of the 14th amendment and because, though it could never 
take away constitutional rights, it always has the power to enhance 
those rights. 

I am wondering whether that justifies Congress changing the 
standard of review that the Court must give to legislative acts by 
elevating it back, raising it back to a compelling State interest from 
a rational basis. 

Mr. CHOPKO. Well, I think. Congressman Hyde, that is what has 
led us to some of our concern about the scope and direction of H.R. 
2797, because specifically the Court has not applied a compelling 
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interest analysis with any uniformity across the board to all claims 
and all times and all circumstances. That has led us to be a little 
bit skeptical about especially the area of abortion and the coopera- 
tion with public programs. 

Mr. HYDE. NOW, the last question, and I thank you for your in- 
dulgence, Mr. Chairman. 

We have been very selective in drafting this law. We picked the 
cases whose standards we like. We have picked Sherbert v. Vemer 
and Wisconsin v. Yoder. Now, Judge Noonan has cited some 75 
cases, as I believe, pertaining to religious freedom and pertaining 
to free exercise where the compelling State interest standard pre- 
Smith was not used. 

So are we able to narrow down to the very cases that we support 
that we wish to reimpose on the Court? Have we got that kind of 
a selective membrane and we are able to do that and tell the 
Court, "You guys follow Sherbert and Yoder, not these other 75 
cases?" Is that a little arrogant, do you think, on the part of the 
legislative branch? 

Mr. CHOPKO. Not necessarily. What you are setting up is a bur- 
den of proof and a procedural nurdle, as I think will be pointed out 
in the commentary when you have the chance to review it. I apolo- 
gize that we did not submit it in advance now. It seemed to us 
throughout this process that simply putting—that if all we're doine 
is putting back tne law the wav it was the day before Smith it real- 
ly is not as good as we can do to protect religious liberty in the 
United States. That we ought to show that we are serious about 
it. I think that at least the people who are involved in H.R. 2797 
intended to try to pick a procedural test to convey that they were, 
in fact, serious about it. and so they reached back. I think it is un- 
fortunate that they haa to go back 20 or 30 years to find judicial 
commitment to religious freedom. And that is why I think putting 
the law back the way it was on April 16, 1990, the day before 
Smith, maybe somewhat problematic for religion. In many respects, 
that would be a preferred mode. As I said, the conference has 
joined the search for legislative solutions, but I am not at all san- 
guine that this test and this statute to apply to all cases is the best 
route. 

Mr. HYDE. Very lastly. When it comes to determining whether 
you are right or wrong in these struggles over constitutional rights, 
the first amendment rights, don't you feel kind of—do you feel it 
is appropriate that you should count noses before you make your 
mind up, and if most of the big guys are against you, maybe you 
are wrong? Is that the way you approach these things? 

Mr. CHOPKO. I think if I approached life and law that way I 
would probably do very little. 

Mr. HYDE. I don't think we would ever have any civil rights laws 
if it was a question of counting noses at the time you begin to as- 
sert the desirability, the constitutionality of these important rights. 

Mr. CHOPKO. But I think that it is also dangerous to rely simply 
on counting noses, whether vou are counting Supreme Court Jus- 
tices or reindeer. "The idea that five Justices have spoken in favor 
of a compelling interest in life throughout pregnancy is, of course, 
true. But they have not all five said it the same in the same place, 
and that is what gives the people who litigate these claims, like 
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National Right to Life or Americans United for Life and us, some 
pause about the ability and willingness of the Court to do that in 
any case. 

And, as another example, if you look at the Lemon test, for ex- 
ample, six of the current Justices of the Supreme Court have spo- 
ken ill of Lemon v. Kurtzman, as if they were waiting, you know, 
for that demise. But no six of them have joined in opinions support- 
ing an alternative, and so it continues to be good law. 

Mr. HYDE. Thank you very much. 
The gentleman from Texas, Mr. Washington. 
Mr. WASHINGTON. Thank you, Mr. Chairman. 
Mr. HYDE. Temporary chairman—pro tempore. 
Mr. WASHINGTON. YOU are the chairman at the moment. 
I first would like to apologize to all three of the members of the 

first panel for not being here at the beginning of the meeting to 
hear your remarks. I am sure they were capsulated. Please take 
comfort in the knowledge that between 1 o'clock and about 4 this 
morning I read all of your testimony in its entirety. 

Mr. Dugan, I find your statement to be very forceful and forth- 
right. Elder Oaks, a most loquacious statement, directly to the 
point. So, since I agree with you on the subject matter that we 
have under consideration, pardon me if I turn my attention to Mr. 
Chopko. 

Borrowing from my friend from Oregon, he and I thought that 
the Catholic Church was one of the big powers around here. Are 
we incorrect in that? 

Mr. CHOPKO. Sorry. I didn't hear the end of that. 
Mr. WASHINGTON. The Catholic Church is one of the big forces. 

In response to questioning firom the gentleman from Illinois, Mr. 
Hyde, talking about the relative positions of those who are power- 
ful and those who are not, it seems to me that at least in the 
sphere of political influence the Catholic Church is much more 
ftowerful than the Church of Jesus Christ of Latter-day Saints, at 
east in perception. Wouldn't you agree? 

Mr. CHOPKO. Although we are the largest denomination in the 
United States, it is apparent that we are one of many. That there 
is no majority religion in this country. 

Mr. WASHINGTON. NO. I didn't say that. That wasn't what you 
suggested in your answer to Mr. Hyde, if I may cut you off. You 
didn't say the majority denomination, you said one of the big 
wheels, or some words to that effect. And, if there is such a defini- 
tion, the Catholic Church certainly fits it. But let me not waste my 
time with that. 

On page 2 of your written testimony, at the bottom, in the last 
paragraph on that page, summing up the thought expressed in 
that, and perhaps in part the preceding paragraph, you said a 
major problem with Smith is that it seems to adopt a uniform sin- 
gle test to be applied in a multitude of situations. In this respect 
H.R 2797 suffers from the same defect as the Smith case. And I 
don't understand exactly where you are going. 

Your metaphysical reasoning went off in five different directions 
for me. You criticize the Smith case in your earlier statement and 
then you say that the bill suffers from the same infirmity, and I 
just don't understand what you mean by that, please. 
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Mr. CHOPKO. Well, conceptually Smith says that regardless of 

the interest that is implicated, regardless of the practice that is im- 
plicated, regardless or the Government's reason for doing what it 
is doing it will apply one test, and there are a number of excep- 
tions, as I said in my statement. 

Mr. WASHINGTON. Right. 
Mr. CHOPKO. And we are not sure exactly what all those excep- 

tions will mean. 
Mr. WASHINGTON. OK. 
Mr. CHOPKO. But there will be one test across the board in all 

situations. 
Mr. WASHINGTON. Let me stop you right there. Hold the point 

and then go on with your answer when I interject this. 
Mr. CHOPKO. OK. 
Mr. WASHINGTON. Were you not, before the Smith case was de- 

cided with respect to the exercise of religion, under the assumption 
that there was one test to be applied? 

Mr. CHOPKO. NO. 
Mr. WASHINGTON. Procedural test being the compelling State in- 

terest. You don't consider that to be a test? 
Mr. CHOPKO. It is a test, but it was not the only test that was 

applied, first. And second, it was not applied in all cases, as the 
Congressional Research Service report to the Congress on April 17 
of this year bears out. 

Mr. WASHINGTON. I haven't seen that report. You made reference 
to it. There are two previous reports: one from 1990, one from 
1991, which I have seen. 

Mr. CHOPKO. Yes. 
Mr. WASHINGTON. But I take your word for what it says. 
Mr. CHOPKO. It is interesting in two respects. One, it lays out a 

development of the cases and it specifically identifies the cases in 
which a compelling interest test was stated but, perhaps, resulted 
in more balancing, not strict scrutiny at all. So it identifies the 
cases in which the Court did not even engage in the pretext of ap- 
plying compelling interest. 

Mr. WASHINGTON. I see a danger in the way that you are taking 
this, though. 

Mr. CHOPKO. Pardon? 
Mr. WASHINGTON. I see a danger. Let's assume for the sake of 

discussion, because I don't think it is necessary to the conclusion, 
that there were—and I suggest that there were several tests. And 
Mr. Hyde is right. I think those of us who believe in the free exer- 
cise of religion, at least as I define it, find much comfort in 
Sherbert, and perhaps there is some consternation in some of the 
other tests. But isn t the point that Elder Oaks makes, the very 
fact that if you have considered by some an unpopular religion, 
those are the people who need protection the most. That is why I 
asked you the question about whether the Catholic Church was a 
bigdog in the fight or not. 

Those who are looked upon with disfavor for whatever reason are 
those who need protection the most. The Constitution is to protect 
unpopular ideas, not popular ideas. If we take a vote on it and 51 
percent of the people in the United States agree on hither, thither 
or yon, they don't need their rights protected. It is the people who 
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in their skin or anything like that, but on the question of religion, 
who need the protection the most, so they can practice it. That is 
what this countiy was founded for, so the people could, by God, like 
vou said in the final statement of—I like that—we claim the privi- 
lege of worshiping Almighty God according to the dictates of our 
own conscience and allow all men—and I am sure they mean 
women—the same privilege. Let them worship how, where or what 
they may. 

I mean isn't that what religion is really all about? The freedom 
of religion is really all about? 

Mr. CHOPKO. I agree. 
Mr. WASHINGTON. OK So then who do you decide gets the com- 

Eelling State interest test and who gets the lesser constitutional 
urden test then? Isn't there a danger there? You don't want us to 

decide that. 
Mr. CHOPKO. But I do think that the, for example, when there 

is a clash of competing assertions of fundamental right  
Mr. WASHINGTON. Such as? 
Mr. CHOPKO. Let's say a right to privacy and take it back to the 

context of abortion. 
Mr. WASHINGTON. But you have already said that there is no 

right to privacy in the Constitution? 
Mr. CHOPKO. Pardon me? 
Mr. WASHINGTON. I am sorry I cut you off. But you have already 

said in your statement that there is no right to privacy in the Con- 
stitution. 

Mr. CHOPKO. Elder Oaks made that assertion. All I am talking 
about right now is judicial process. 

Mr. \^VSHINGTON. OK 
Mr. CHOPKO. In judicial process when there is a claimed clash of 

fundamental interests  
Mr. WASHINGTON. All right. 
Mr. CHOPKO. For example, let's say the right of parents to edu- 

cate their children and the right of the State to engage in, let's say, 
child protection. OK? 

Mr. WASHINGTON. Loosely defined. 
Mr. CHOPKO. Loosely—well, that is right. Just for purposes of 

this hypothetical. The Court would engage in relative balancing of 
those interests regardless of who goes first or who has the burden 
of proof or what test and theory applied. The matter of judicial 
process, the courts balance those interests. 

Another example would be in the parental notification decisions 
decided in 1990 by the Supreme Court. Again, Supreme Court, 
when there is a clash of claimed fundamental right the Court en- 
gages in a relative balance. It does not apply one test or any one 
in particular test to these circumstances. 

In H.R. 2797 the Congress is making the determination that 
where there are these situations presented in the future where 
there are claimed clashes of fundamental right the only test that 
will apply, and will apply in each and every case because the legis- 
lation guarantees its application, will be the compelling interest 
test. 

Mr. WASHINGTON. On the side of free exercise of religion. 
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Mr. CHOPKO. On the side of the assertion of the religious claim, 
whatever free exercise means. It is not defmed. 

Mr. WASHINGTON. So you are saying you don't agree that where 
religion is on one side of the scales, euphemistically, and another 
cliiimed or perceived or recognized fundamental right, whether con- 
stitutional or not, is on the other side, that since religion was 
agreed all the way back to William Penn and others in writings to 
be—and we think there is something magic in the Founding Fa- 
thers having put it in the first amendment to the Constitution, 
rather than in the 10th or the 11th or the 12th or whatever, that 
they intended for it to go first. You are saying that when there is 
a relative claim between this right, whatever we want to hypo- 
thetically call it  

Mr. CHOPKO. Two first amendment rights, for purposes of discus- 
sion. 

Mr. WASHINGTON. TWO first amendment rights, OK. That the 
freedom to exercise reli^on shouldn't take precedent over the 
other? 

Mr. CHOPKO. All I am saying, for purposes of this discussion, is 
that the existing judicial process, in my opinion, would be that the 
Supreme Court or any court would balance those two interests and 
come to some conclusion. 

I will say this. That where you are talking about religious prac- 
tices, and these are matters of worship, liturgy, organization of 
churches, selection of ministers, doctrine, dogma, how that is as- 
serted and so on in the faith community, that those are the kind 
of things that generally have resulted in the application of a com- 
pelling interest test, and have not been the result of litigation 
where there is an assertion of a fundamental right going against 
that. So they have not been subject to balancing. They would not 
be subject to balancing under H.R. 2797, and I don't think they 
ought to be subject to balancing. 

That is what I think we are talking about when we talk about— 
that is what I talk about when I talk about religious practices. 

Mr. WASHINGTON. And the purpose clause to which you referred 
in response to the question from the gentleman from Oregon, you 
complain that preeminence is given to the application of the com- 
pelling State interest test in favor of the free exercise of religion. 
Don't you want that? 

Mr. CHOPKO. I think in a vast majority of cases the answer to 
that question is yes. 

Mr. WASHINGTON. Well, who gets to choose when it doesn't 
apply? 

Mr. CHOPKO. In this case, because we are writing legislation, the 
Congress gets to choose. If we were not writing legislation and we 
were in the courts, the Supreme Court ultimately would make that 
choice about the application of a test. 

Mr. WASHINGTON. I didn't finish, but my time has expired. 
Thank you very much. 

Mr. EDWARDS. Thank you, Mr. Washington. 
Elder Oaks, what do you think might happen insofar as your re- 

ligion is concerned if this bill is not passed? 
Mr. OAKS. If it is not passed? 
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Mr. EDWARDS. If it is not passed. It does not become law, what 
is the danger you see to the Mormons? 

Mr. OAKS. I don't foresee a specific danger to my church. I think 
the danger is to churches and religious groups that are small and 
lack an effective voice and a significant influence. Perhaps my 
church could be at some disadvantage in some State where we had 
very few members. That is not the gravamen of our concern here. 
We are looking to the larger good and using the experience of our 
faith in history as a motivation to lend our voice to the protection 
of smaller groups against future incursions on their freedom. 

Mr. EDWARDS. Thank you. Do either you or Mr. Dugan con- 
template the Smith decision and see some bad things that have 
happened? 

Mr. DUGAN. Yes, Mr. Chairman. I disagree that it is simply a 
matter of small religions. We have listed some of the "for in- 
stances" in my testimony. Take one of these large faith groups, the 
Roman Catholic Church. Must the Catholic Church get permission 
from the Landmarks Commission before it can relocate its altar, an 
instance of mischief here and the denial of free exercise of religion? 
Or will the Roman Catholic Church or some evangelical denomina- 
tions be forced to ordain women—in the Catholic case, they have 
priests, and the evangelical denominations has ministers—when it 
is contrary to their interpretation of the scriptures? 

So large groups as well will be affected. I don't think we can an- 
ticipate all of the mischief that is going to be done. That is a ter- 
rible choice of words. It is far more than mischief—a denial of our 
right to exercise our religion. So we are seriously concerned, very 
seriously. 

Mr. OAKS. May I add, Mr. Chairman, I agree with what Mr. 
Dugan has said. I interpreted the earlier question as asking wheth- 
er there was some unique vulnerability of my church. I don't fore- 
see that. But I concur that every church large and small has reason 
to be gravely concerned with the current circumstance, as I said in 
my prepared and delivered testimony. 

Mr. EDWARDS. Thank you. Mr. Chopko, you would be satisfied 
with the bill if there was a disclaimer on abortion in it? 

Mr. CHOPKO. That and on operation of public programs. 
Mr. EDWARDS. Pardon? 
Mr. CHOPKO. That issue is very important, but also I think a 

measure to protect the cooperative nature of religious institutions 
with government in the public service. Those are the areas of con- 
cern that I outline in my testimony. 

Mr. EDWARDS. Are you talking about Federal financing of reli- 
gion? 

Mr. CHOPKO. NO, not at all. Oh. Not at all. 
Mr. EDWARDS. Or schools? 
Mr. CHOPKO. NO, I am not talking about that. What I am talking 

about is the potential uses of this legislation to try to set aside the 
involvement of religious organizations in providing some form of 
ftublic service; for example, soup kitchens or homeless shelters. Re- 
igious groups in this country provide a third of all of the homeless 

shelters and soup kitchens in the country, especially on an emer- 
gency basis. The participation of religious groups in that program 
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has been challenged among other things under the establishment 
clause. 

It is claimed that taxing people through the general tax structure 
to support a program in which religion is in any way involved vio- 
lates the taxpayers' freedom of religion. That certainly asserts a 
claim under the Religious Freedom Restoration Act, and I believe 
that in the absence of evidence to the contrary, and especially com- 
ing out of 40 or more years of litigation experience the conference 
has had in this area, that the statute will become yet another vehi- 
cle for litigation against these cooperative ventures. I think, you 
know, to the detriment of religion. 

And again, H.R. 2797 does many good things. If it is putting the 
focus on what harm occurs to an individual in the practice of his 
or her religion, that is one thing. But where the target of the com- 
plaint under this statute or any other litigation vehicle is somebody 
else's interaction with the Government I have expressed a concern 
about that here, and we have provide documentation for the record. 

Mr, EDWARDS. DO either of the other witnesses share that con- 
cern? 

Mr. OAKS. Our study of the legislation persuades us that there 
is a legitimate basis for the concern that has been explained by 
Congressman Hyde and by Mr. Chopko, but we see that concern as 
largely a theoretical concern. As a practical matter, we do not as- 
sess it for legal and practical reasons as being of sufficient concern 
to withhold support from H.R. 2797. 

After careful and prolonged study and conferring with our coun- 
sel and our academic advisers, we made a very deliberate decision 
to support H.R. 2797 and not to get into the special issue excep- 
tions. We think H.R. 2797 is the best response to a problem that 
is very wide and not limited to the special issues, as important as 
they are and as important as they are to us, and that is why we 
favor H.R. 2797. 

Mr. EDWARDS. Thank you. 
Mr. DUGAN. Just two quick observations; namely. Congress 

should not tiy to slam the courthouse gate on any free exercise 
claim, that reflects terminology in my statement and then reverting 
to earlier discussion, where the Court has not applied the compel- 
ling interest case in all cases; particularly in some prison cases, for 
instance, government should have to—or the Court should have to 
justify interference with free exercise in every case. 

Mr. EDWARDS. Thank you. 
Unless there are more questions—Mr. Kopetski. 
Mr. KOPETSKI. Thank you, Mr. Chairman. 
I think government can make a lot of mischief. When I was in 

the State House, I had a good partnership with the Seventh-day 
Adventists because there are so many times when government acts, 
and if you are not sensitized to these issues then government will 
interfere with exercising religion. You know, you look through a lot 
of a State codes and thev are replete with that, and that does not 
even get into city councils and all the other thousands of forms of 
government; the Bill of Rights was put in place to protect us, we 
individuals against the actions of government. It is not an individ- 
ual against an individual, it is government action against an indi- 
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vidual. So this is really important stuff that is very pervasive 
through our society. 

We tend to—mavbe in this hearing we are focusing a little bit 
too much on the abortion issue, and that is significant. Mr. Hyde, 
whom I respect immensely, and I differ on this issue. We differ on 
the emphasis, we differ on when life begins, and all of that. 

But let's focus a little bit on what I think the chairman was get- 
ting at. The fact is, our society gets more complex, more regula- 
tions, and they do impact churches. There are environmental laws, 
there are health laws, there are public safety laws, there are dis- 
crimination laws, there are societal mores and emphases that say 
that Sunday is the Lord's day; well, not for everybody; and so we 
have to be mindful of that in our society if we are going to continue 
to progress as a nation. 

I was interested that there are—and this is very real. You men- 
tioned the altar case—^you know, the landmark case—but also 
there is a recent case on an autopsy being performed on a Hmong 
where it is very fundamentally against their religion; there is the 
case of the prisoners being denied a rosary or scapulars, and I 
think that people in each religion need to examine these very items 
that they take for granted, that they take for granted as something 
that is very much a part of their religion, but it is at risk today 
because of the Supreme Court and its ruling, and that is why we 
are here today to change that. 

I want to ask each of you this question, and it is my last ques- 
tion, and, Mr. Oaks, you got at it, I think you got at the heart of 
the issue, because we started off this hearing saying that every 
time we turn around it seems like there is an abortion-related 
issue here. But you are aware of that, you are mindful of that fully, 
and you are saying that the free exercise of religion is so fun- 
damental, it is so important that when you have a choice of a pos- 
sible abortion-related issue, possible, even though we are all saying 
this is a neutral act, you can still say that the possibiHty is still 
there, even given that and the significance of the abortion issue to 
you and to your institution, that you are willing to support this 
piece of legislation. 

Mr. OAKS. That is correct, a good statement of the position. 
Mr. KOPETSKI. Mr. Dugan. 
Mr. DUGAN. And, absolutely, without religious freedom there 

wouldn't be much of a prolife movement; there would be some but 
not a great deal. 

Mr. HYDE. But without life there wouldn't be any need for reli- 
gious freedom. 

Mr. WASHINGTON. Regular order. 
Mr. HYDE. I apologize to the gentleman from Houston. 
Mr. KOPETSKI. That is OK. 
Mr. WASHINGTON. It is his time. 
Mr. KoPETSKi. That is OK. 
And, Mr. Chopko, the Catholic Church believes differently, that 

the abortion issue supersedes the importance of the free exercise of 
religion in the United States of America in 1992? 

Mr. CHOPKO. That would not be an accurate statement. We are 
joining the search for a legislative solution, but we do not believe 
that the risk on abortion is a risk worth taking. I think to illustrate 
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the difference between Elder Oaks and myself on this, his view is 
that perhaps we have overstated the risk, and my view is that per- 
haps they have understated the risk on uses of this statute on 
abortion. 

But as to the core of what we stand for, which is protecting of 
reHgious practices, I answered that in response to questions aSoxit 
what that might mean. On those issues we stand together, and I 
do think that oy bracketinji; abortion and removing it from the de- 
bate we could pass this l^islation tomorrow. 

Mr. KOPETSKI. But because the threat is there, and it is not even 
real, it is not definitive  

Mr. CHOPKO. I disagree. 
Mr. KOPETSKI. Well, I'm sony. You disagree. A lot of us believe 

otherwise and have tried to cran the legislation that way. But that 
is sort of the nuclear bomb to the legislation; that destroys it, wipes 
it out, you know; it ends it because of the abortion issue. 

Mr. CHOPKO. Well, we think that both issues—again, it is both 
and—religious liberty in this society and the right to life in this so- 
ciety are fundamental human rights issues, and the bishops of the 
United States are imwilling, even though they have health care in- 
stitutions and schools and welfare systems and social service enti- 
ties ^at are sufficiently at risk from governmental action, and we 
are concerned about that, we will not put human lives at risk to 
get these other benefits. 

Mr. KOPETSKI. But you will allow the Supreme Court to continue 
to erode the religious freedoms of every person in this country who 
believes in exercising their religious beliefs. You are wilhng to 
allow the courts to chip away and take those rights away because 
of the abortion issue. 

Mr. CHOPKO. Not at all, not at all. 
Mr. KOPETSKI. That is what you are saving. If this piece of legis- 

lation fixes—if it fixes the problem, but because there is the taint 
of abortion to it, you are saying no to the legislation. It is OK to 
admit that; it's OK 

Mr. CHOPKO. I disagree. 
Mr. KOPETSKI. Thank you, Mr. Chairman. 
Mr. CHOPKO. Because I think it is OK also to admit that this de- 

bate, if all we are focusing on is whether to bracket abortion and 
take it out, is no longer abwut religious liberty, it is about abortion, 
and we think that by—with our solution, again, not only could we 
pass legislation but we could solve all of the cases which are docu- 
mented in the CRS report and in all the testimony that the three 
of us and others will submit; we could solve those problems. 

Mr. EDWARDS. We have other witnesses. We would like to move 
along. 

Mr. KOPETSKI. Thank you, Mr. Chairman. 
Mr. EDWARDS. Mr. Washington, do you have questions? 
Mr. WASHINGTON. Very briefly, Mr. Chairman. 
On page 5, Mr. Chopko, of your written statement in the first full 

paragraph, you make reference to Members of Congress who have 
acknowledged that the purpose in drafting this legislation relates 
to abortion. Who are they, please? 

Mr. CHOPKO. I didn't say—the testimony for the record says sup- 
porters of the legislation, including those directly involved in tiie 
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drafting process acknowledge this but they suggest these claims 
will be limited  

Mr. WASHINGTON. Excuse me. What question are you answering 
now? My question was: Who were the Members of Congress that 
you alluded to under oath in your testimony? 

Mr. CHOPKO. Again, it doesn't say members, it says supporters 
of  

Mr. WASHINGTON. Are you saying that there are no Members of 
Congress then that fit in that category? That would be the simple, 
short answer to the question. 

Mr. CHOPKO. I was not referring specifically to Members of Con- 
gress. 

Mr. WASHINGTON. Were you referring in general to Members of 
Congress? You are a lawyer; now you know the difference be- 
tween—^you say specifically. 

Mr. CHOPKO. Yes, I am, and what I was referring to—members 
of the congressional—again, you can't tell because of reading press 
reports, so that—we have letters from people; I'd be happy to pro- 
vide the letters to you. But there are members of congressional 
staff, for example, who are unnamed but quoted in news reports 
over the last 2 years as saying specifically that it is included and 
that they do suggest that these claims will be made and that some 
of them are expected to succeed. Again, I would be happy to pro- 
vides copies  

Mr. WASHINGTON. SO the answer to the question that I asked and 
wanted an answer to is that there were no Members of Congress 
that you were alluding to. Would that be accurate? 

Mr. CHOPKO. Yes. 
Mr. WASHINGTON. All right. 
Now then, one further point just for clarification. You are sug- 

gesting that, assuming, arguendo, that the Supreme Court decides 
Roe v. Wade adversely, well, the case from Pennsylvania or some 
other case—it doesn't nave to be the Pennsylvania case; Fve forgot- 
ten the style of it, but some other case—on the question of the lun- 
damental right of privacy of a woman to make a decision with re- 
spect to abortion for herself in consultation with her God and her 
doctor, assuming that they explicitly or implicitly overrule—they 
being the Supreme Court—Roe v. Wade, I found it inextricably 
interwoven into your suggestion and, frankly, your objection to this 
legislation that the same Supreme Court that would reach that de- 
cision based upon existing precedents would find some solace in 
H.R. 2797 and would reestablish the right under the free exercise 
clause, and I frankly find that to be a most fallacious argument, 
that the same Court that wouldn't find the right to exist under 
what is already in the Constitution and what is already precedent 
would then, oi the whole cloth, make up a new avenue to protect 
the same right. 

Mr. CHOPKO. Well, if I made that argument I would agree that 
that would be fallacious, but the argument that I was making was 
not that the Court would reestablish a right to constitutional abor- 
tion under some other avenue. 

Mr. WASHINGTON. All right. 
Mr. CHOPKO. OK? And I share on that point the scholarship of 

Prof Michael McConnell and others, some of whom will be here to- 
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morrow to testify, so that would be fair to direct to them. But what 
I'm talking about is construing a statutory right. 

Mr. WASHINGTON. All right. 
Mr. CHOPKO. And that, I think, in the ultimate analysis, depends 

on the intent of Congress, because the will of this majority is to 
defer to the political branch wherever it can, and that if you look 
at cases like Johnson Controls and some other decisions over the 
last term, you see that, even where Court—even where Justice 
Scalia himself believes that the result is wrong, he will nonetheless 
defer to what he thinks the Congress intended to provide, and that 
is the basis of my argument. 

Mr. WASHINGTON. We come back to my friend from Illinois' point. 
In that case, you would have a statutory edict by the Congress as 
opposed to a constitutional—I mean if the Supreme Court redeter- 
mines—that is not the right word. If they make a decision that is 
contrary to what many believe the law is at least now in Roe v. 
Wade, it presumably would have to do it on some constitutional 
basis. So you are then suggesting that you have a constitutional 
right that the Supreme Court has then invested in the life of the 
child in being, or to be, depending on how you determine the issue, 
but that then the constitutional right shifts from the mother to the 
child in order to overrule Roe v. Wade. Then you have a statutory 
right on the other side. Everything I remember from law school is, 
when you have a constitutional right coming in conflict with a stat- 
utory right, necessarily the statutory right has to yield. 

Mr. CHOPKO. That is true, but I guess—^and this I didn't under- 
stand until you clarified that for me, and thank you for doing that. 

Mr. WASHINGTON. OK. 
Mr. CHOPKO. I think that the compelling—the Court is less likely 

to find a compelling interest in life throughout pregnancy than it 
is simply to say that an abortion decision is a species of protected 
liberty that will be subject to balancing in whatever manner the 
State chooses through its legislative process to give it, and so you 
have thrown the matter into the hands of legislatures and ulti- 
mately into the hands of courts to say whether there is a compel- 
ling interest in life. 

I think the Supreme Court has resisted, at least in the last 10 
or 15 years, saying that there is such a compelling interest, and I— 
it is my opinion—and this is only my opinion, although others 
share it—that the Court is much more likely to go down the avenue 
that I have suggested rather than find a compelling interest in life 
throughout pregnancy. If it does, and if it does that before the Con- 
gress moves this legislation, I think that, you know, I will have to 
fo back and revisit my legal advice and my legal conclusions, but 
, quite frankly, do not expect that that will be the avenue taken 

by the Court and that therefore the claims and the analysis which 
we have made will continue to have legitimacy. 

Mr. WASHINGTON. Thank you, sir; and thank you, Mr. Chairman. 
Mr. EDWARDS. Thank you, Mr. Washington, and we thank the 

witnesses very much for very helpful testimony. 
Mr. Hyde, will you introduce the next panel. 
Mr. HYDE. Thank you, Mr. Chairman. 
We have a distinguished second panel, panel two. Nadine 

Strossen is currently uie president of tne American Civil Liberties 



63 

Union's National Board of Directors. Professor Strossen is a grad- 
uate of Harvard Law School, is wddely published, and teaches con- 
stitutional law at New York Law School. 

Joining Nadine Strossen is Herbert Titus, the dean of the college 
of law and government of Regent University. Dean Titus is the au- 
thor of numerous books and articles, including "In Defense of 
Smith, H: The Free Exercise Clause Is Alive and Well." 

Is that Robert S. Peck joining you? 
Ms. STROSSEN. Yes, Congressman Hyde and Chairman Edwards. 

I would ask the committee s permission for Robert Peck, legislative 
counsel of the ACLU, to join us. 

Mr. EDWARDS. Will the witnesses please raise your right hand. 
[Witnesses sworn.] 
Mr. EDWARDS. Thank you. 
Ms. Strossen, we welcome you. Without objection, the full testi- 

mony of all of the witnesses will be made a part of the record, and 
you may proceed. 

STATEMENT OF NADINE STROSSEN, PRESIDENT, NATIONAL 
BOARD OF DIRECTORS, AMERICAN CIVIL LIBERTIES UNION, 
NEW YORK, NY, ACCOMPANIED BY ROBERT S. PECK, LEGISLA- 
TIVE COUNSEL, ACLU 
Ms. STROSSEN. Thank you very much, Mr. Chairman, and my 

thanks to members of the committee. It is a great privilege to be 
here testifying in behalf of a critically important statute. 

To paraphrase the great bard, I think it is all in the name: the 
Religious Freedom Restoration Act. That is an accurate description 
of what this legislation would do, no more and no less. It is hardly 
a radical proposal to restore religious freedom. Indeed, I think the 
only radical thing at issue here is the Supreme Court's decision in 
the Smith case which took religious freedom effectively out of the 
Constitution. 

Now all we are asking this legislature to do is to restore to Amer- 
icans the religious liberties that we took for granted under our 
Constitution until that Supreme Court decision in Smith, and let 
me describe. Basically, what this would do would be to restore to 
religious liberty the same kind of protection that the Court has 
given and still does give to other fundamental freedoms under our 
constitutional system. They are not absolutely protected, but in 
order for government to infringe on a liberty, including religious 
liberty, it has to show some compelling interest, and it has to show 
that the measure is narrowly tailored so as to do as little damage 
as possible to religious liberty. 

Under tiiat kind of strict scrutiny approach in the past, some re- 
ligious freedom claims were sustamed and some were not; this is 
hardly a radical approach. And I would like to emphasize how 
much damage the Supreme Court's decision did to those estab- 
lished principles by quoting some authorities who are hardly 
viewed as radical libertarians—for example. Justice Sandra Day 
O'Connor, who disagreed sharply with the majority's approach to 
religious freedom in the Smith decision. She said, "Todays holding 
dramatically departs from well settled first amendment jurispru- 
dence and is incompatible with our Nation's fundamental commit- 
ment to individual religious liberty. To reach this sweeping result, 
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the Court must not only give a strained reading to the first amend- 
ment itself but must also disregard our consistent application of 
free exercise doctrine." 

In addition to Justice O'Connor, one can look to the numerous 
lower court opinions by both State and Federal courts which have 
been forced since Smith to apply the Court's radical revised version 
of free exercise, which is almost free exercise at all. In my experi- 
ence as a constitutional law professor and scholar, I do not recall 
such sustained and vigorous and vitriolic criticism of a Supreme 
Court's decision in a constitutional law area by lower courts, and 
that pertains to lower courts across the political spectrum. 

Likewise, in terms of constitutional law professors, religious or- 
ganizations, public interest organizations, this decision has de- 
served and received an unprecedented degree of criticism for de- 
parting so dramatically from traditional constitutional principles. 

Essentially, the Court has told us that all that is left of religious 
liberty is this: You only have a claim under the Constitution ifyou 
can show, as a member of a minority religious group, that the Gov- 
ernment that passed a measure that infringes your reli^ous liberty 
did so intentionally and deliberately—maliciously, willfully, and 
wantonly singling you out on the basis of your religion. Obviously, 
that is a virtually impossible burden to sustain. As Justice O'Con- 
nor said in her opinion in the Smith case, "Few States would be 
so naive as to enact a law directly burdening a religious practice 
as such." 

If the first amendment is to have any vitality, it ought not be 
construed to cover only the extreme and hjrpothetical situation in 
which a State directly targets a religious practice, and yet that is 
all that the Supreme Court has left us under the Smith decision. 

It is ironic that we have to be here, we who believe in religious 
liberty for minority religions as well as m^ority religions, asking 
Congress to restore that right to us because, of course, by defini- 
tion, the nature of a fundamental right is that it should be one that 
is not dependent on the good graces of the legislature, and that is 
something that the Supreme Court turned its back on in the Smith 
case. 

In the maiority opinion. Justice Scalia suggested to the Native 
American—tne members of the Native American Church whose re- 
ligious freedom was severely burdened in that case—he said, "Well, 
you can go to the Oregon Legislature and seek to get them to pass 
an exemption to this law that happens to criminalize your most sa- 
cred religious ritual." He then candidly said, "We recognize that, as 
a minority religion, you are unlikely to be able to persuade them 
to do so. That, however," he said, "is the unavoidable consequence 
of democratic government." 

Members of the subcommittee, it is precisely the purpose of the 
Bill of Rights, including the free exercise clause, to avoid those con- 
sequences. Individual religious adherence, members of minority re- 
ligious groups, should not have to depend on accidents of political 
process to protect their fundamental freedoms. Now, however, the 
Supreme Court has cast us back into the good graces of this legisla- 
ture, and it does depend on you, our elected representatives, to re- 
store to all of us the religious freedom that should be protected by 
the Constitution but that the U.S. Supreme Court has refused to 
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[irotect that way. Please restore our religious liberty through legis- 
ation. 
Thank you. 
Mr. EDWARDS. Well, thank you very much, Ms. Strossen. That is 

very compelling testimony. 
[The prepared statement of Ms. Strossen and Mr. Peck follows:] 

PREPARED STATEMENT OF NADINE STROSSEN, PRESTOENT, AND ROBERT S. 
PECK, LEGISUTIVE COUNSEL, AMHUCAN CIVIL LKERTIES UNION 

Mr. Chalraan and Naabars of tha SubcoMslttaa: 

Thank you for ttiia opportunity to praaant taatlaony on bahalf 

of tha Aaarlcan Civil Llbartiaa Union concaming H.R. 2797, tha 

Rallgloua Fraedoa Raatoration Act. Tha Aaarlcan Civil Llbartiaa 

Union la a natlonwlda, nonpartiaan organization of naarly 300,000 

nembara dedicated to defending tha prlnclplea of liberty and 

equality ambodiad In tha Constitution and, most particularly, in 

the Bill of Rights. Throughout its 70-year hiatory, the ACLU has 

bean particularly concerned with any abrldgenant of tha freedoms 

guaranteed by the First Amendment. 

The ACLU strongly supports H.R. 2797 because it restores 

religious liberty to its rightful place aa a preferred value and 

a fundamental right within the American conatitutional system. The 

First Amendment's guarantee of the "free exercise of religion" has 

provep to be the boldeat and moat suocaaaful experiment in 

religious freedom the world has known.  That is, until recently. 

In a sweeping deciaion two yeara ago that atruck at tha heart 

of rallgloua liberty and evinced diadain for the very purpoaea of 

the Bill of Rlghte, the Supreme Court reduced conatitutional 

protections for religious practices to what la otharvlsa already 

available under the Free Speech and Equal Protection Clauses. In 

eeeence, the Court wrote the First Amendment's guarantee of the 

"free exercise of religion" out of the Constitution. The Court 

reached this conclusion by ignoring conatitutional history, 



pracadant, and tha Court'a noraal practlcaa and proeaduras. 

Congraaa ahould corract thla aavara conatitutlonal «lajudgaant tba^ 

carrlas davaatatlng conaaquaneaa, and do ao quickly. H.R. 2797 

doaa praclaaly that. 

Tha Supraaa Court'a Daelalon Abandonad Eatabliahad Conatitutlonal 

Princjplaa. 

Tha caaa that placad all rallglona In jaopardy bacauaa of th« 

Court's daelalon bagan aa a ralatlvaly alnpla unanploynant 

conpansatlon caaa. Alfrad Smith and Galan Black ara Native 

Anericans and nanbara of tha Nativa Aaarlcan Church. They wars 

amployed at a private drug and alcohol rehabilitation facility, but 

ware fired after they adalttad Ingeatlng payote aa a sacrament in 

a rallgloua ceremony while off-duty. Eating payote la considered 

an act of worship and communion for mambara of the Nativa American 

Church that dates back at least 1400 years. Moreover, tha church 

regards the non-ritual use of peyote as a sacrilege. Payote Is 

also a controlled substance. Because of its fundamental importance 

to the Native American religion and despite its hallucinogenic 

qualities, the federal government and at least 24 states exempt 

Native Americans who use peyote in religious ceremonies from drug 

laws.  Oregon did not at the time; it now does. 

After being fired. Smith and Black sought unemployment 

benefits and ware approved for compensation by the state hearing 

officer. The state statute disallowed benefits when the applicant 

was discharged for "misconduct," but the officer decided that 
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following ona's rallgloua ballafs could not ba ragardad aa 

Blaconduct. In doing ao, tha haaring offlcar followad tha 

pracadant aat In tha ralavant landaarlc Supraaa Court daclalon, 

Sharbart v. Vamar. which hald that tha Stata could not "forca [an 

applicant for unaaployBant banaflta] to chooaa batwaan following 

tha pracapta of bar rallglon and forfaltlng banaflta, on tha ona 

hand, and abandoning ona of tha banaflta of har rallglon In ordar 

to accapt work, on tha othar hand." Adala Sharbart, a Savanth- 

Oay Advantlat, had rafuaad to work on Saturdaya, tha Sabbath of har 

faith, and had baan flrad from har job. Tha Supraaa Court rulad 

that tha atata could not condition har allglbllity for unaaployaant 

banaflta on giving up a tanat of har rallgioua faith unlaaa tha 

govamaant could daaonatrata "any Incldantal burdan on tha fraa 

axarciaa of [har] rallglon may ba juatlfiad by a coapalllng atata 

intaraat."^ 

In Salth'a and Black'a caaaa, tha adainiatratlva appaala board 

ravaraed tha haaring offlcar'a daclalon in favor of tha Natlva 

Aaaricana. Thay too appllad tha Sharbart pracadant but dataralnad 

that payota uaa did conatituta alaconduct. Tha board aald that tha 

atata had a coapalling Intaraat in proacribing tha uaa of illagal 

druga, aufflclant to ovarcoma rallgioua objactiona.  Smith and 

^374 U.S. 398 (1963). 

^Id- at 404. 

^Zd. at 403. 
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Black succassfully appaalad to th« cotirts. Tha Oragon supraaa 

Court found that whatavar coapalllng Intaraat may axlat for tha 

Stata to anforca Its crlalnal lawa doaa not apply with raapact to 

unamployMant banaflta. On raaand froa tha U.S. Supraaa Court, tha 

Oregon Suprema Court raachad tha aaaa raault, finding that tha 

First Amandnant guarantaa of raligloua fraadon raquirad an 

axamptlon for raligloua usa avan If tha Oragon crlalnal law did not 

axplicltly provlda ona. 

Tha caaa raachad tha U.S. Supraaa Court for Ita ultlaata 

daciaion with Oragon offlciala assarting that tha stata had a 

conpalllng intaraat in pravantlng tha lllagal usa of drugs In avary 

possibla way. Including tha danial of unanployaant banaflta. 

Saith and Black aaanwhila countarad that tha Stata*a Intaraat in 

pravantlng paopla froa banaflting froa public funda for thalr 

alsconduct was not a aufflclantly coapalling intaraat to overcoaa 

tha burdan it placad on thalr raligloua ballafa. Nalthar party 

sugg^stad that tha Suprama Court abandon tha coapalling-intaraat 

taat; that isaua waa nalthar arguad nor brlafad. 

Tha Court's daciaion in Eanlovaant Division v. Saith.^ stunnad 

all who hold religious liberty dear. In a concurring opinion, 

Justice Sandra Day O'Connor accurately stated that "today's holding 

Subaaquent to the Supreme Court's decision, Oregon enacted 
an exaaption to ita controlled aubstancas act covering the 
religious use of peyote. 

'494 U.S. 872 (1990). 
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draaatlcally depart* tram w«ll-sattl*d First Aaandsant 

jurlsprudanca, appears unnacaaaary to raaolva tha quaatlon 

prasantad, and la Incoapatlbla with our Nation's fundaaantal 

coBBitaant to Individual rallglous llbarty."' Thraa othar juatlcaa 

dlaaantad from tha Court's ruling. Tha Court'a cantral holding 

found that em individual'a rallglous ballafa do not rallava that 

paraon froa coapllanca with an othaivlaa valid and nautral law of 

general applicability. In so ruling, the Court conacloualy echoed 

the 1940 decision In Minersville School Diatrict v. Gobitla.^ where 

the Court had held that achool boarda had the authority to require 

Btudenta to participate In flag-aaluta cereaonlea even If the 

atudanta had sincere religious objections. In Gobitls. tha Court 

wrote: "Conaclantloua acruplea have not. In tha course of the long 

struggle Cor religious toleration, relieved the Individual froa 

obedience to a general law not alaed at the proaotlon or 

reatrlctlon of rellgloua ballefa." The Saith Court quoted that 

atatSBant froa Gobitia approvingly. Yet, the Court dlalnganuously 

failed to note that Gobitia was tha aubjact of unprecedented 

Id. at 891 (O'Connor, J., concurring). 

'M. at 879. 

°310 U.S. 586 (1940), overruled. Heat Virginia State Board of 
Education V. Bamatte, 319 U.S. 624 (1943). 
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scholarly and aditorlal crlticlaa whan it waa iaauad and waa 

expresaly overruled In threa short years in West Virginia State 

Board of Education v. Bametta. ^^ perhaps the most celebrated and 

quoteworthy Bill of Rights decision in judicial history. 

The Sal£b Court, nonetheless, appears to have revived Gobitis. 

In Gobitis. Justice Frankfurter's majority opinion asserted that 

courts were ill-equipped to weigh the religious clains against the 

school board's decisions.^^ In Smith. Justice Scalia's majority 

opinion asserts that "It is horrible to contemplate that federal 

judges will regularly balance against the Importance of general 

laws the significance of religious practice."^ In Gobitis. 

Frankfurter advises those aggrieved by general laws that burden 

their religioua beliefs to rely upon the "remedial channels of the 

democratic process."^^ In SB1£11> Scalla aiailarly advises that 

those seeking vindication of values enshrined in the Bill of Rights 

"are not thereby banished from the political process." 

.'scalia went on in Smith to recognize the difficult position 

the decision placed those whose religioua beliefs were outside 

^°319 U.S. 624 (1943), 

14 494 U.S. at 890. 
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thalr particular coaaunlty'a BalnatraaB: 

It Bay fairly ba aald that laavlng acooBBodatlon to 
tha political procasa will placa at a ralatlva 
dlaadvantaga thoaa rallgloua practicaa that ara not 
wldaly engagad in; but that unavoidabla conaaquenca 
of daoocratlc govarraiant nuat ba praferrad to a 
ayatao in which aach conaclanca la a law unto 
itaelf or in which judgaa walgh the social 
importanca of all laws against tha cantrality of 
all rallgloua baliafa.''^^ 

Intaraatingly, Barnette. tha case that overruled Sobitia. 

provides a complete answer to both Justice Frankfurter, at whom it 

was aimed in 1943, and Justice Scalla today. In Barnette. Justice 

Jackson eloquently wrote: 

The very purpose of a Bill of Rights was to 
withdraw certain subjects froa the vicissitudes of 
political controversy, to place then beyond the 
reach of najorlties and officials and to establish 
then as legal principles to be applied by the 
courts. One's right to life, liberty, and 
property, to free apaech, a free press, freadon of 
worahip and assenbly, and other fundjuantal rights 
Bay not ba aubaittad to.vote; they depand on tha 
outcome of no elections. 

The Bill of Rights, added at tha paopla'a inaiatenca aa the 

price of ratification of tha Conatltution, la a limitation on tha 

power of govamaant.  Since the First Amendment affirmatively 

prohibits the government from "prohibiting the free axarcisa of 

religion," it apeaka to a political and conatltutlonal philosophy 

that is cantered on individual liberty and familiar with tha 

political procaaa'a inability to protect that liberty at all tlaaa. 

"id. 

16 319 U.S. St 63t. 
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Mlthout warning and without having tha laaua proparly placad bafora 

it, the Court abandoned that guiding philoaophy. 

As a reault of Snith. no longer would the Court balance tha 

Interests between religious rights and an aasarted govamaental 

regulatory authority. In its place, the Court presumes that 

govarnnent has whatever power it clalas even if it burdens 

religious practices. The only restrictions on that public power 

are that religious speech cannot be treated with less respect than 

other speech protected by the First Amendment's free-speech 

guarantee and that religious practices cannot be treated with 

discriminatory intent. As members of this committee know from its 

experience in the field of civil rights, it is much more difficult 

for someone to prove discriminatory intent than to prove 

discriminatory effect. Tha Court's decision leaves one to wonder 

why the Framera of the Bill of Rights bothered to have a Free 

Exercise Clause if that is all that it was intended to accomplish. 

The Court's decision not only turned its back on longstanding 

precedent, but also on a recent promise It had made. In 1987, the 

Court had said with respect to religious freedom that it would not 

approve a judicial standard that "relegates a serious First 

Amendment value to the barest level of minimum scrutiny that the 

Equal Protection Clause already provides."^' In Smith, the Court 

reneged on that pledge and served notice that it will no longer 

-^'Hobble v. Unemployment Appeals Coma'n, 4S0 O.S. 136, 141-42 
(1987), quoting Bowen v. Roy, 476 U.S. 693, 727 (1986)(O'Connor, 
J., concurring in part, dissenting in part). 
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stand aa a bulwark of religious llbarty. 

Tha Saith Dacision la at Odds with Conatitutional History. 

Tha rights enshrined in tha First AjBandmant have traditionally 

been considered preferred rights. They ara fundamental to a 

conatitutlonal system of limited government and individual liberty. 

These rights provide many of tha reasons why this land was 

originally aettled and why it has prospered aa it has. It cannot 

be diaputed that much of what was to become tha United States was 

settled by those who sought to escape the religious intolerance, 

persecution, and conflicts of Europe. Many of the American 

colonies were founded as a refuge for religious dissenters — 

Maryland by Catholics, Rhode Island for Protestants and other 

dissenters, and Pennsylvania and Delaware by Quakers, to name a 

few. 

William Penn, founder of Pennsylvania, was deeply dedicated 

to the concept of religious liberty, especially after he was 

prosecuted in an infamous trial in 1670 for the crime of preaching 

on Gracachurch Street. His vindication predisposed him to making 

a guarantee of religious liberty a part of the frame of government 

he gave Pennsylvania in 1682 as well as the subsequent charter that 

went into effect in 1701. The latter's very first article 

proclaimed religious freedom "[b]ecause no People can be truly 

happy, though under tha greatest Enjoyment of Civil Liberties, if 

abridged of the Freedom of their Consciences, as to their Religious 
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IB Profession and Worship." Tha Importance Penn attached to this 

provision Is evidenced by Its status as the only portion of that 

charter that could not be amended. 

These principles were carried over after the colonies declared 

their Independence. Eleven states Included a provision 

guaranteeing some degree of religious liberty In their foundatlonal 

documents. Regarded at the time as "the rising sun of Religious 

liberty," the Virginia Declaration of Rights viewed religion as 

a natter of "reason and conviction" that should be exercised freely 

"according to the dictates of conscience." To the extent these 

early state constitutions empowered governments to regulate 

religious practices, the government's power was limited to those 

practices "repugnant to the peace and safety of the State,"^^ 

a vary high standard. 

It is Important to remember that the federal Constitution 

could not have been ratified without the promise of a bill of 

^^Penn. Charter of Privileges art. I (1701), reprinted in 
Sources of Our Liberties 256 (R. Perry ed. 1978). 

^^li.   art. VIII, at 259. 

^°R. Rutland, The Birth of the Bill of Rights, 1776-1791, at 
84 (1983). 

^^Va. Dec. of Rta. art. 16 (1776). 

Ga. Const, art. LVI (1777). Similar provisions were 
contained In the constitutions of Delaware, Maryland, 
Massachusetts, New Hampshire, New York, and South Carolina. 
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rights that would apaclfy furthar llmitatlona on govemmant povar 

that proponanta of tha Conatltution clalaad wara lapllad anyway. 

Vlhan tha Bill of Rlghta was draftad, thara was never any doubt that 

religious freadoa would be one of thoaa enumerated rights. In an 

earlier debate In Virginia over Thoaas Jefferson's Bill for 

EsteUjllshlng Religious Freedoa, Janes Hadlson, father of both the 

Constitution and Bill of Rights, wrote that to grant the 

legislature a power to abrldgea religious freedoa Is to agree that 

legislators "Bay sweep away all our fundaaantal rights," claia 

all poaaible powera, and render a conatltution aeaninglaaa. 

Madlaon certainly would have baan appalled at tha Court's 

salth decision. To think that tha courts have no special 

reaponalbility to act on tha Flrat Aaandaent'e guarantee of 

rallgloua freedom la to render the Conatltution •aaninglaaa. It 

also undoea Madiaon'a prediction during the debate over tha Bill 

of Rights in tha First Congreas that 'independent trlbunala of 

justice will conaldar theaselvea in a peculiar Banner the guardians 

of thoaa rlghta; they will be an iapanetrable bulwark againat every 

aasuBption of power In the legislative or executiva; thay will ba 

naturally lad to raalat every ancroachaant upon rlghta axpreaaly 

Btlpulatad for In tha constitution by tha declaration of rlghta."^* 

Tba Rallgloua Praadoa Raatoration Act would again aaka tha courts 

'^Maaorial and Raaonstranca (1785), ranrintad in. The Mind of 
tha rounder 13 (M. Mayer ad. 19ai). 

'*1 Annals of Cong. 457 (J. Galaa ad. 1834)(Juaa 8, 1789). 
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a bulwark of rallgious liberty. 

Government Should not Encroach on Fundamental Riahta. sqgh ag 

Relioloua Liberty, without a Compelling Interest. 

Before Saith. it was a fundanental premise of constitutional 

law that fundamental rights could not be infringed without the 

justification of a compelling state interest and, even so, the 

regulation had to be narrowly tailored to serve that interest 

without unnecessarily burdening those rights. Just one year before 

the Smith decision, the Supreme Court unanimously ruled that the 

compelling interest standard applied to the speech and 

associational rights of political parties.^^ In that case, the 

Court correctly invalidated, inter alia, regulations that affected 

the organization, composition, and internal rules of political 

parties. Because of Smith, state and local governments have the 

power to regulate the kinde of internal rules of religious bodies 

that 'they would be constitutionally powerless to regulate for 

political parties. Obviously, something la amiss when religious 

practices do not receive at least the same level of constitutional 

protection as political parties. 

Sherbert. as previously noted, clearly relied on the 

compelling interest standard.  In the same year, in WAACP v. 

^^Eu V. San Francisco County Democratic Central Coma., 489 
U.S. 214 (1989). 
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Button. tha Court daclarad that "tt]ha dacialona of thla Court 

hava conalatantly hald that only a conpalling atata Intareat In tha 

ragulatlon of a subject within tha stata'a constitutional powar to 

regulate can justify limiting First Amendaent freedoms." Ever 

since, the Court has consistently applied the standard to issues 

of free speech, symbolic speech, campaign expenditures, 

freedom of the press, the right of association, right to 

picket,^^ right of access to criminal trials,''' the right to 

vote,   the right of ballot access,   tha right of interstate 

^*371 U.S. 415, 438 (1963)(applying the compelling interest 
standard to free exprassion and tha right to judicial redress). 

^^Sable Communications v. FCC, 492 U.S. 115, 126 (1989) and 
Boos v. Barry, 485 U.S. 312 (1988). 

^^United Stataa v. O'Brien, 391 U.S. 3«7 (1968). 

.^'Buc)clay V. Valeo, 424 U.S. 1 (1976). 

^"Mlnneapolla Star and Tribune Co. v. Minn. Comm'r of Revenue, 
460 U.S. S7S (1983). 

^^NAACP V. Alabama ax ral. Patteraon, 357 U.S. 449 (1958). 

'^Caray v. Brown, 447 U.S. 455 (1980). 

'^Globa Nawapapar Co. v. Superior Court, 457 U.S. 596 (1982). 

^^Kramar v. Union Free School Diet., 395 U.S. 621 (1969). 

^^Willlaaa v. Rhodes, 393 U.S. 23 (1968). 
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trav«l,'* th« right to •arry,'" and tha right to privacy." 

Until Sal£b> raligioua fraadoH anjoyad aiailar protactlon. 

Tha SBi£ll Court itaalf acknowladgad tha ralavanca of tha coapalllng 

intaraat taat to unaaploymant coapanaation caaaa, but traatad tha 

aattar bafore it aa a criainal caaa. Yat, thia diatinction had 

navar baan uaad bafora and aakaa no sanaa. Cartainly, a atata 

seeking to enforce a criainal law ought to have a coapalling 

interest when that law abridgea religious freedoa. As Chief 

Justice Burger wrote for tha Court in Wisconsin v. Yoder.^ 

"[w]hara fundaaental claias of religious fraadoa are at ataXa, . 

. . [tha Supraaa Court] aust searchingly exaaine the interests that 

the State seeks to promote . . . and the iapedlaant to those 

objectivea that flow froa recognizing the claiaad . . . axeaption." 

Tha decision want on to find that "only thoaa interests of the 

highest order . . . can ovarbalanca lagitlaate claias to tha fr«« 

exercise of religion."*" Thus, the Court applied a coapalling 

Intasest test to find that a Wisconsin penal statute that anforcad 

^^Shapiro V. Thoapaon, 394 U.S. 618 (1969). 

^''zablockl V. Radhail, 434 U.S. 374 (1978). 

^^Caray v. Population Sarvlcaa International, 431 U.S. 678 
(1978) ; Ro« V. Wade, 410 U.S. 113 (1973); and Grlsvold v. 
Connecticut, 381 0.8. 479 (1965). 

^^406 U.S. 205, 321 (1972)(oitationa oaittad). 

*°Id. at 215. 
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th* stata'B coapulsory achool attandanca law could not ba appllad 

to tha Anlah aftar tha alghth grada ovar thalr rallgloualy baaad 

objactlona.  To aaphaalia, Yodar did Involva a crialnal law. 

In Laraan v. Valanta. ^ tha Court alao appllad tha coapalling 

Intaraat taat to tha right of rallgloua organizations to selloit 

contributlona tram  non-aaabars. 

Inataad of acting conaiatantly with thaaa pracadanta and 

disaisslng tha non-anployaant coapanaation caaaa aa Inmatarlal 

pracadanta involving hybrid rights, inataad of following tha 

constitutional languaga, Xaarican hlatory, and judicial pracadant, 

tha Supraaa Court raaarvad anforcaabla conatltutlonal protaction 

solely to rallgloua spaach (as opposad to practlcea) and to equal 

treatment aaong rallglons. 

Religious spaach, it said, was fully protected, but not those 

practices that ar* prohibited to all religlona equally. The 

absurdity of these distinctions was Bade apparent centuriee ago by 

Oliver Croawell'a equally cravpad view of religious liberty for 

Cathollca in Ireland) "As to freedoa of conscience, I meddle with 

no man's consciancai but if you mean by that, liberty to celebrate 

the Maaa, I would have you understand that in no place where the 

power of tiM - Parliaaant of England prevails shall that ba 

*^456 U.S. 228 (1982). 
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pamlttad." If It vaa pravloualy thought that no auch viaw of 

govammant could avar pravall whara tha Flrat Anandnant axlata, tha 

SBi£h daclalon wlpad out that praaunptlon. 

Equal traataant la alao unaatlafactory aa a standard. Tha 

subatantiva guarantaaa of tha Bill of Rights ara alwaya atrongar 

than tha protactiona avallabla through tha Equal Protactlon Clauaa 

bacauaa otharwlaa nautral laws affact diffarant paopla In dlffarant 

waya. It would aaan nautral, for axaapla, to prohibit haadwaar In 

fadaral bulldlnga. Tha saaa rula appllaa to avaryona, no aattar 

what thalr rallgloua ballafa. Vat, Orthodox Java and Slkha who 

covar thalr haada aa part of thalr rallgloua faith would find 

thaaaalvaa facad with a cholca of avoiding fadaral bulldlnga or 

violating thalr rallgloua ballafs. Tha Snlth pracedant would 

uphold such a law; tha coapalling Intaraat taat would raqulra soaa 

ovarrldlng justification, ona that wa cannot imagine, bafora It 

could ba uphald. 

Without H.R. 2797. Raliaioua I.lbartv is Gravalv Threatened. 

In tha aftaraath of tha Smith decision, it was aaay to Imagine 

how rallgloua practices and Institutions would have to abandon 

their beliefs in order to comply with generally applicable, neutral 

laws. At risk were such familiar practices as the sacramental use 

of wine, kosher slaughter, tha sanctity of the confessional, 

*^Quoted in KcDaniel v. Paty, 435 U.S. 618, 631 n. 2 
(1978)(Brennan, J., concurrinal. miotino S. Hook, Paradoxes of 
Freedom 23 (19S2). 
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rallgloua praf*r«ne«« in church hiring, •stabliahlng placaa of 

worship In araaa zonad for othar uaa, paraltting rellgloualy 

aponaorad hoapltala to dadlna to provlda abortion or contracaptlon 

aarvlces, sax sagragatlon during worahlp aarvlcaa, axeaptlona fron 

mandatory ratiraaanta lava, a church'a rafuaal to ordain woaan or 

homosaxuala, axaaptlon froa landaark ragulatlona, and tha 

Inapplicability of highly Intrualva aducatlonal rulaa to parochial 

schoola. Thaaa wara daclaiona In araaa that soclaty had pravloualy 

aaauaad that rallgloua groups had tha right to aaka for thaaaalvaa 

and could not bs coapallad to changa juat bacauaa aociaty thought 

otharwlaa. No longar will tha courta pravant govamnant froa 

ancroachlng on thoaa daclaiona. 

Courta ara now raachlng daclaiona that wara unthlnkabla bafora 

SB1£]I. Today, you will haar about ona auch caaa Involving a 

stata'a inalstanca on an autopay over tha rallgloua objactlons of 

a Hmong faally. A slallar lasua was raaolvad against a Jawlsh 

family In Michigan.   In aavaral casaa, churchaa hava baan denied 

tha right to aaka alteratlona on their properties becauae of 

landmark laws. Tha trend will only continue as state and local 

officlala bacoaa used to tha paralssiveness of tha new standard. 

"^Yang v. Stumer, 750 T.   Supp. 558 (D.R.I. 1990). 

**MontgoBery v. County of Clinton, 743 F. Supp. 1253 (W.D. 
Mich. 1990). 

*^Sea. e.g.. St. Bartholoaaw• s Church v. City of Kew York, 914 
F.2d 348 (2d Clr. 1990), cart, denied. Ill S.Ct. 1103 (1991). 



H.R. 2797 !• ScrupulQUBlv and Proprlv Wutral on th« I««u« of 

Abortion. 

It is unfortunata that H.R. 2797 has bean hald back froa 

pasaaga bacauaa a faw groupa alatakanly claia that It la a atallcing 

horaa for aatabllahlng a rallgloualy baaad right to abortion If Roa 

V. Wada la ovarrulad. Tha dlvaralty of tha coalition bahlnd H.R. 

2797, Including groupa who actlvaly oppoaa aach othar on tha 

abortion laaua, ahould ba subatantial taatlaony by itaalf that H.R. 

2797 glvaa no advocata an advantage or dlaadvantaga on that laaua. 

Mo whara In tha bill la abortion nantlonad. Indeed, it la aa 

neutral on thla quaatlon aa tha Flrat Anandaent is itself. 

Instead, the claim la aade that Roe would be reeatabliahad aa a 

free exercise right by the sane court that overrules that landnark 

precedent. The expoaitlon of thia olala la Ita own refutation. 

No Court that takea away woaan's rights to reproductive freedoa 

will .'then give it back under the guise of religious freedoa, 

particularly not one that reached the Saith decision. If Roe la 

overruled, it will no doubt lia baoauaa the Court la willing to 

recognize compelling atata intareata in controlling thia freedom. 

The same compelling intereata that might overcome privacy rlghta 

will also be sufficient to overcome religious claima. Five of tha 

current juatlcaa are already on record that they would recognize 

a compelling state interest in restricting abortion access. 

It la worth noting that Jawiah law requires an abortion when 

tha mother'a life la In danger. ZC a atata ware not to permit that 
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kind of abortion, cartalnly a rallgloua clala would ba aada. And, 

with or without R.R. 2797, wa would axpact tha clala to ba uphald 

bacauaa avan In hla Roa dlaaant now-Chlaf Juatlca Rahnqulst 

racognlzed that pravantlng an abortion to sava a wonan's life was 

beyond the State's power.^' Will other religiously based clalns 

for abortion ba nada7 Yes, and they deserve to be measured by the 

Court by the seuae yardstick as any other religious based claim. 

Some have suggested that language, such as that proposed in 

H.R. 4040, to exempt from Its operation a religious freedom claim 

on abortion. Any religious freedom legislation that specifically 

excluded abortion (and no other poaslble religious freedom claim) 

would violate the very prlnciplea it sets out to establish. In 

one breath, both H.R. 2797 and H.R. 4040 announces that the 

compelling interest test is "a workable teat for atriking sanaible 

balancea between rellgloua liberty and competing governmental 

Interaata" and that the legislation Is intended "to codify the 

compelling interest test," and In a second breath auch an exemption 

states that the compelling Intereat standard la not available when 

the religious claim Is about access to abortion. By spacifically 

targeting religious abortion claiaa, tha lagialatlon discriminatea 

against tha rallgloua rlghta of those who might make auch a claim. 

It than vlolataa even the lax rallgloua freedom atandards 

eatablishad in SB1£&> intentionally targeting acme rellgloua claims 

for different treatment than othera. Ha believe, as do the members 
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of tha coalition, that all elalaanta daaarva thair day in court on 

an aqual footing. That doaa not aaan that all will auccaad; alaply 

that all ahould b« avaluatad according to tha aaaa atandard. 

According to tha Movaabor 18, 1991 aaaorandua of tha 

Congraaalonal Raaaarch Sarvica (CRS) on thla iaaua, "It la 

laprobabla that anactaont of [H.R. 3797] would laad to tha 

auccaaaful praaantation of an arguaant that a rallgloua clala would 

truap atata llaitatlona upon abortion accaaa." 

H.R. 2797 Sata UP a Standard for Review and Doaa Not Pre-Judaa Any 

Claiaa. 

H.R. 2797 aaraly ratuma judicial dacialon-aaXlng in tha 

rallgloua fraadoa area to tha coapalllng interaat atandard that tha 

courta apply to all fundaaantal righta. It doaa not decide how 

thoaa claiaa will be evaluated whan tha courta balance thoaa 

Intereata againat legltlaata coapelling atata intareata. The 

courta have had little difficulty in finding a coapelling atate 

intereat to axiat when the govemaent haa aougbt to protect health, 

aafety, or even national aecurity. 

Indeed, In S>1£&, applying the coapalllng Intareet atandard 

of review, Juatice O'Connor reached the aaaa raault aa the 

aajorlty, finding that tha atate intereat in diacouraging drug uaa 

la aufficlently coapelling to juatify the denial of uneaployaent 

benefits to Native Aaaricans «riio uaa payota. Tha ACLO believea 

that la a wrong conduaion, which la why we are aeparately urging 

Congreaa to enact aaandaents to the Aaerican Indian Rallgloua 
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practica and to tha aacrad altaa of traditional Native Amarlcan 

rellglona. It Is only bacauaa of tha unlqua constitutional status 

of Natlva Aaarlcans that such rasult-orlantad legislation can ba 

anactad. H.R. 2797, deaplta Its origins In the Smith case, does 

not have anything to do with payota use. 

Thus, It should be clear to this Subcoaalttae that enactaent 

of H.R. 2797 will not guarantee that claims of religious liberty 

will always prevail. We Invest government with broad and Important 

powers that sometimes override Individual liberty. It should, 

however, not ba easy for government to do so — or official bodies 

will use that power with substantial frequency. 

Conclusion 

Unless Congress acts to protect religious liberty, the Court's 

ruling in the gjni^lj case will have a devastating effect on tha free 

exercise of religion throughout our nation. Ha urge quick and 

favorable action on H.R. 2797. 
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SECTIOW-BY-SECTIOW ANALYSIS. 

Section 1. Tha bill is proparly callad a rallqloua freadoa 

reatoratlon act bacausa It raatoraa tha atandard of ravlaw that 

appllaa to all fundanantal rlqhta, raturnlng rallgloua fraadoa to 

Ita rightful placa in tha hlararctay of conatitutlonal valuaa. 

Saction 2. Tha findinga corractly acknowladga tha inportanca 

of raligioua libarty, tha davaatating Inpact that tha Smith 

daclalon haa had and will contlnua to hava, and tha naad to return 

to tha coBpalllng intaraat test that pravioualy sarvad liberty and 

justice so wall. 

Section 3. The bill properly reestablishes the compelling 

Interest test as the Supreme Court had enunciated It and applied 

it prior to SBi£b- 

Section 4. The bill allows a successful plaintiff to recover 

attornaya fees In tha same manner that others are currently 

eligible for vindicating constitutional and civil rights. 

Section 5.  The definitions are not controversial. 

Saction 6. The applicability section states that the act will 

apply to all currently-in-force laws and future laws. It also 

clarifies that the authority it confirms for the government should 

not be construed to permit religious belief to be burdened. 

Section 7. The legislation is aimed only at claims made under 

tha Free Exercise clause, not tha Kstablishasnt Clause. 
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Mr. EDWARDS. We welcome you, Mr. Titus, and you may proceed. 

STATEMENT OF HERBERT W. TITUS, DEAN, REGENT UNIVERSITY 
SCHOOL OF LAW, VIRGINIA BEACH, VA 

Mr. TITUS. Mr. Chairman, thank you very much for the privilege 
of being here. 

As you have indicated, I am the dean of the College of Law and 
Government at Regent University in Virginia Beach. I'm a grad- 
uate of the Harvard Law School and have taught constitutional law 
for 25 years. I'm not appearing on behalf of the Regent University 
or its close affiliate, the Christian Broadcasting Network, but I'm 
appearing as a constitutional lawyer, as a Christian, and as a citi- 
zen of the United States committed to free exercise of religion. 

While I have limited my written statement to opposition to H.R. 
2797, what I have to say \n that written statement is equally appli- 
cable to H.R. 4040. 

In my oral remarks, I wish to concentrate and elaborate upon my 
first point, that, as a matter of fact, H.R. 2797 or H.R. 4040, if en- 
acted by this Congress, would actually debase the free exercise of 
religion as an unalienable right, not enhance it. H.R. 2797 purports 
to provide greater security for the protection of the constitutional 
guarantee of free exercise of religion. In fact, it undercuts that free- 
dom. 

The first amendment states that Congress shall make no law 
prohibiting the free exercise of religion. By this explicit language, 
the framers meant what they said; namely, that any law that bur- 
dened the free exercise of religion was absolutely forbidden. This 
absolute barrier to government intrusion into the realm of religion 
was first recognized and affirmed in article 1, section 16, of the 
1776 Virginia Constitution, which reads in pertinent part as fol- 
lows: 'The religion, or the duty which we owe to our creator, and 
the manner of discharging it can be directed only by reason and 
conviction, not by force or violence. Therefore, all men are equally 
entitled to the free exercise of religion according to the dictates of 
conscience." 

This provision of the Virginia Constitution allowed for no excep- 
tions even if a specific practice of religion disturbed the public 
peace. Other State constitutions permitted such exceptions, but 
James Madison led Virginia away from the English legacy of reli- 
gious toleration to a new principle of freedom of religion. 

For nearly 200 years the Virginia legacy of absolute protection of 
the fi"ee exercise of religion was endorsed by Americans who cher- 
ished religious freedom. In the early 1960's, however, former Su- 
preme Court Justice William J. Brennan transformed that absolute 
guarantee into one subject to regulation if the Government could 
demonstrate a compelling interest to do so. 

This regime of religious toleration lasted less than 30 years when 
it came to an end in Employment Division, Department of Human 
Resources v. Smith. In that case, the Supreme Court, in an opinion 
by Justice Antonin Scalia, reaffirmed the free exercise clause as an 
absolute protection for belief and profession of belief and the per- 
formance of or abstention from certain physical acts, such as pros- 
elytizing, when those acts are, by nature, subject solely to one's 
conscience unencumbered by the threat of civil sanction. 
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Scalia's critics have, without exception, overlooked this portion of 
the Smith II opinion. In doing so, they have overlooked the fact 
that Scalia not only endorsed a free exercise jurisprudence that im- 
poses a real constitutional barrier to government intrusion upon re- 
ligion but restored a jurisprudential principle that predated by 
nearly 100 years the one endorsed by the compelling State interest 
test. 

The Supreme Court introduced the compelling State interest test 
in 1962, as I have pointed out. Prior to that date, it had not applied 
such a test. Rather, it had applied a jurisdictional analysis to de- 
termine whether the duty commanded by the State was one owed 
to the State or one owed exclusively to the Creator. Under such a 
test, the Court upheld the laws prohibiting polygamy but protected 
the right of the church to govern its own doctrinal affairs free from 
interference by the State. The spheres of civil and ecclesiastical au- 
thority were constitutionally separate. The State could not intrude 
upon the church's domain, no matter what the State's interest and 
no matter how compelling. 

This jurisdictional approach to the free exercise clause continued 
even after 1962 in two cases, Turcaso and Watkins and McDaniel 
and Patey. The Court upheld free exercise claims but did not rest 
their holdings upon the compelling State interest test, nor could 
they have and remained true to that test. In Turcaso, the Court 
struck down a Maryland law imposing a religious test upon a can- 
didate for political office. In McDaniel, the Court ruled against a 
Tennessee law prohibiting a minister of the gospel from holding 
public office. In neither case could the claimant have demonstrated 
that he was commanded by his religious faith to run for political 
office. Hence, neither statute intruded upon either claimant's reli- 
gious conscience. 

Under the compelling State interest test, neither claimant had a 
free exercise claim, but under a jurisdictional test both did. In 
Turcaso, the State could not enforce its limit without testing the 
claimant's beliefs; whether he believed or did not believe belonged 
exclusively to his Creator. As a duty to the Creator, he had a right 
against the State. In McDaniel, the right of a minister to run for 
political office belonged to the church, not the State. It was a ques- 
tion of church government and discipline wholly outside the cog- 
nizance of the State. 

The point here is that the Court had developed a free exercise 
jurisprudence well before Brennan had led the Court to apply the 
compelling State interest test, and that jurisprudence was never 
abandoned. It was to that jurisprudential tradition that Justice 
Scalia returned when he refused in Smith II to apply the compel- 
ling State interest test, and let me remind this distinguished panel 
that Justice Scalia affirmed that the free exercise of religion 
means, first and foremost, the right to believe and profess what- 
ever religious doctrine one believes and also affirmed that there 
were certain acts that were totally outside the jurisdiction of the 
State, notwithstanding any claim of compelling State interest. 

Now let me illustrate by a couple of examples of how the jurisdic- 
tional test would work. You could have a statute prohibiting dis- 
crimination whether it is based upon race, sex, or sexual pref- 
erence, for example. It would be general applicability, but would it 
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apply to the organizational and structural definition of a religious 
organization? 

Under the Scalia approach in the Smith test, there would be no 
compelling State interest that could possibly allow the State to in- 
trude in the organizational structure of the religious organization. 
If this bill were passed, it would aflfirm that if a State had a com- 
pelling State interest it could dictate to churches and other reli- 
gious bodies how they ought to organize their churches. This is in- 
consistent with the majority opinion Smith II. It would be reintro- 
duced under the compelling State interest test of the Sherbert case 
which this particular statute endorses. 

Let me aiso turn attention to the fact that in the area of pros- 
elytizing we see across the country tort suits brought under general 
applicability provisions of emotional distress and so forth. Under 
the Smith II, such tort suits would not be allowed, but under the 
compelling State interest tests such tort lawsuits have been al- 
lowed in case after case across the country, intruding upon the free 
exercise of religion in the proselvtizing area. 

H.R. 2797 explicitly rejects the jurisdictional principle endorsed 
in the Smith case in favor of a toleration test of former Justice 
Brennan. If enacted, it would permit and, by permitting, encourage 
governments to burden a person's exercise of religion if that burden 
is essential to further a compelling governmental interest and is 
the least restrictive means of furthering that compelling govern- 
mental interest. 

No government interest, no matter how compelling it may be, is 
sufficient to justify a burden upon a person's free exercise of reli- 
gion. One's duties to God are defined by the Creator, not by the 
State, and, if enforceable, only bv reason or conviction as pre- 
scribed by the Creator, and such auties are unalienable rights to- 
ward men. If they are to remain unalienable, they must be com- 
pletely and absolutely free from any government regulation, no 
matter how compelling the interest or necessary the regulation. 

H.R. 2797 should be rejected then because it endorses a philoso- 
phy of free exercise of religion but does not enhance but actually 
undermines the absolute guarantee of free exercise of religion as 
provided by the first amendment. 

I would also like to remind the subcommittee that it would prob- 
ably be found unconstitutional as an exercise of congressional 
power according to footnote 10 of Justice William Brennan's opin- 
ion in Katzenbach and Morgan. 

Thank you very much. 
Mr. EDWARDS. Thank you, Mr. Titus. 
[The prepared statement of Mr. Titus follows:] 
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PREPAKED STATEMENT OP HERBERT W. TTTUS, DEAN, REGENT UNIYERSTIY 
SCHOOL OF LAW, VIRGINIA BEACH, VA 

My name Is Herbert W. Titus.  I an Dean of the College 

of Law and Government, Regent University, Virginia Beach, 

Virginia.  I an a graduate of the Harvard Law School and 

have taught constitutional law for twenty-five years.  I 

appear today not on behalf of Regent University or its close 

affiliate, the Christian Broadcasting Network, but as a 

constitutional lawyer, as a Christian, and as a citizen 

connitted to the free exercise of religion in Anerlcan 

society. 

While I have United my statement to H.R. 2797, I wish 

to go on record as also opposing H.R. 4040.  While H.R. 4040 

provides for sone laudable exceptions to the general 

standard contained in H.R. 2797, those exceptions do not 

satisfy the objections that I have to H.R. 2797. 

I.   H.R. 2797 Debases the Free Exercise of Relicjiion as an 

unalienat?le Right. 
H.R. 2797 purports to provide greater security for the 

protection of the constitutional guarantee of the free 

exercise of religion; in fact. It undercuts that freedom. 

The First Amendment states that "Congress shall make na 

law...prohibiting the free exercise" of religion.  By this 

explicit language, the franers meant what they said, namely, 
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that any law that burdened the free exercise of religion was 

absolutely forbidden. 

This absolute barrier to government intrusion into the 

realm of religion was first recognized and affirmed in 

Article I, Section 16 of the 1776 Virginia Constitution 

which reads, in pertinent part, as follows: 

That religion, or the duty which we owe to 
our Creator, and the manner of discharging it, can 
be directed only by reason and conviction, not by 
force or violence; and therefore all men are 
equally entitled to the free exercise of religion, 
according to the dictates of conscience... 

This provision of the Virginia Constitution allowed for 

no exceptions even if a specific practice of religion 

"disturbed the public peace." While other state 

constitutions peraitted such exceptions, James Madison led 

Virginia away from the English legacy of "religious 

toleration" to a new principle of freedom of religion. 

For nearly 200 years, the Virginia legacy of absolute 

protection of the free exercise of religion was endorsed by 

Americans who cherished religious freedom.  In the early 

1960's, however, fomer Supreme Court Justice William J. 

Brennan transformed that absolute guarantee into one subject 

to regulation if the government could demonstrate "a 

compelling interest" to do so.  Sherbert v. Verner. 374 U.S. 

398 (1963). 

This regime of religious toleration lasted less than 

thirty years when it came to an end in Rmplnyment Division. 
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Departmant of Human Resources v. Snlth.  U.S.  , 110 

S. Ct. 1595 (1990).  In that case, the Supreme Court, in an 

opinion by Justice Antonin Scalia, reaffirmed that the free 

exercise clause absolutely protected "belief and profession" 

of belief and "the performance of (or abstention from) 

[certain] physical acts" (such as proselytizing) when those 

acts are, by nature, subject solely to one's conscience 

unencumbered by the threat of civil sanction.  Id. at 1599. 

H.R. 2797 explicitly rejects this jurisdictional 

principle endorsed in the Snifti case in favor of the 

toleration test of former Justice Brennan.  If enacted, it 

would permit and, by permitting, encourage governments to 

"burden a person's exercise of religion" if that burden "is 

essential to further a compelling governmental interest and 

is the least restrictive means of furthering that compelling 

governmental interest." 

No government interest, no matter how compelling it may 

be, is sufficient to justify a burden upon a person's free 

exercise of religion. One's duties to God are defined by 

the Creator, not by the State, and if enforceable only by 

reason or conviction as prescribed by the Creator, then such 

duties are unalienable rights towards men.  If they are to 

remain unalienable, they must be completely and absolutely 

free from any governmental regulation no matter how 

compelling the interest or necessary the regulation. 

H.R. 2797 should be rejected, then, because it endorses 

a philosophy of free exercise of religion that doe* not 



enhance, but actually undermines, the absolute guarantee of 

free exercise of religion provided by the First Anendnent. 

II.  H.R. 2797 Debases the Role of Congress and of the State 

Legislatures. 

Throughout America's 2ie-year history. Congress and the 

state legislatures have provided exceptions to specific laws 

of general applicability in order to accommodate the claims 

of conscience asserted by a wide variety of religious 

groups.  Most notably. Congress has consistently excepted 

certain religious conscientious objectors from mandatory 

•illtary service.  See, e.g.. United states v. Seeaer. 380 

U.S. 163 (1965).  And as Justice Scalia pointed out in the 

Smith opinion, a number of states have made an exception in 

their drug laws for the sacramental use of peyote. 

Employment Division. Oregon Department of HUMH Services v. 

SSJJtb, SilBXA-   110 S.Ct. at 1606. 

H.R. 2797 would prevent Congress and the state 

legislatures from continuing this practice because it would 

impose a requirement of "compelling government interest" and 

"least restrictive means" in every situation.  Even the 

United States Supreme Court did not apply the "compelling 

state interest" test in such a monolithic fashion.  For 

example, the Court required evidence that the matter of 

conscience was a central tenet of a bona fide religious 

faith before it applied the compelling state interest test. 

See Wisconsin v. Yoder. 406 U.S. 205 (1972).  Moreover, the 
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Court refused to apply the conpelling interest test in those 

cases where the conscientious objector had failed to 

demonstrate a sufficiently serious threat to religious 

conscience.  See, e.g., Lvna v. Northwest Indian Cemetery 

Protective Association. 485 U.S. 439 (1988). 

H.R. 2797 allows for neither of these careful 

assessments.  Any "exercise of religion," no matter how 

peripheral to a person's faith, triggers the statutory 

requirements of conpelling interest and necessity of means. 

Any burden, no matter how slight, will bring upon the 

government the strict statutory requirements. 

H.R. 2792 should, therefore, be rejected because its 

wholesale treatment of all religious conscience Issues 

impugns the integrity of the traditional legislative process 

that treats each religious claim in the context of a 

specific legislative proposal.  H.R. 2797 should also be 

rejected because it treats all religious conscience claims 

as equally meritorious deserving In every case the high 

standards of compelling interest and necessity of means. 

Such indiscriminate treatment of all appeals to religious 

conscience belittles those claims that have been proved 

genuine in the crucible of time and tradition. 

III.  H.R. 2797 Debases the Role of the .States and of the 

Stflte Conatitutiona in the Federal Systen. 

The standard of religious freedom embodied in H.R. 2797 

is imposed not only upon the government of the United 
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states, but upon the States and Its political subdivisions. 

Yet, there is no finding that the states have failed to 

provide the kind of protection for religious conscience as 

H.R. 2797 demands.  To the contrary, there is evidence that 

such protection is available under state constitutional 

guarantees of religious toleration. 

For example, following the SniJUl ruling, the Supreme 

Court of Minnesota, applying a compelling state Interest 

test, struck down a Minnesota statute requiring the display 

of an orange safety triangle as applied to an Amlsh nan 

operating his horse-drawn buggy.  Minnesota v. Hershberger. 

462 N.W. 2d 393 (1990)  This ruling was based upon the 

Minnesota state constitution.  As an independent state 

ground, unrevlewable by the United States Supreme Court, 

this ruling is not threatened in anyway by the Smith 

precedent. 

After SnitJS. litigants seeking protection for 

"religious conscientious objectors" have sought and will 

continue to seek state constitutional protection.  In a 

federal system that alternative should be encouraged and 

allowed to run its course, not nipped in the bud as H.R. 

2797 would do. 

H.R. 2797, therefore, should be rejected as a premature 

and unwise intrusion upon the states and the role of state 

constitutions in the American federal system. 
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Mr. EDWARDS. The other gentleman does not have testimony. Is 
that correct? 

Mr. PECK. NO. 
Mr. EDWARDS. Mr. Washington. 
Mr. WASHINGTON. Thank you, Mr. Chairman. 
Professor Titus then, if I follow your reasoning, do you believe in 

absolute freedom of religion? 
Mr. TITUS. Yes, I do. 
Mr. WASHINGTON. SO you disagree with all the cases that have 

been decided on the question. 
Mr. TITUS. I disagree with all the cases that have utilized the 

compelling State interest test since Sherbert and Verner, which was 
only 30 years ago. 

Ms. STROSSEN. Could I comment on that. Congressman Washing- 
ton? 

As I understand the testimony—and I haven't had the benefit of 
reading the written version—but from the oral remarks, I gather 
that Dean Titus supports absolute freedom for a very narrow defi- 
nition of religious activity—namely, belief—but when it gets to 
practice, he believes in the not complete, nonprotection that the Su- 
preme Court has mandated in the Scalia opinion in the Smith case, 
and I think to talk about religious freedom as only the right to be- 
lieve but not the right to practice your beliefs, among other things, 
is squarely inconsistent with the plain language of the religion 
clause which refers to free exercise of religion. 

Mr. WASHINGTON. I don't think we need to reach that point. I 
mean I agree with you, but I  

Mr. TITUS. Do I have a privilege as a witness to correct her re- 
marks? 

Mr. WASHINGTON. Excuse me? 
Mr. TITUS. Do I have a privilege as a witness to correct her re- 

marks? She mischaracterized my position. 
Mr. WASHINGTON. OK. Well, I will accept your assertion that she 

mischaracterized it, because I don't think it is necessary to the 
point where I'm taking you. 

Mr. TITUS. Well, it is absolutely crucial, because I did not say 
that religion was confined to merely belief 

Mr. WASHINGTON. OK. I agree with you. If I get another round 
of time  

Mr. TITUS. And I think it is unfair to the witness to 
mischaracterize my remarks in response to a question that you di- 
rected to me. 

Mr. WASHINGTON. I apologize for her mischaracterizing your re- 
marks. 

Let me get back to where I was trying to take you, because in 
my judgment I think that that will be sufficient to show the dif- 
ference between where you are and where most other people are 
on the question, I think. So, therefore, the conclusion—ir you don't 
agree on the premise, the conclusion doesn't matter, and I think 
that you and I—I have a problem with the premise that you have 
laid for us, and I think perhaps most other people, regardless of 
where they stand on the issue, do too. 

But anyway, let me see if I can understand you, in fairness to 
you. Dean. 
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Mr. Trrus. Thank you. 
Mr. WASHINGTON. SO under the absolute freedom, then you 

would take literally the words that Congress shall make no law. 
Mr. TITUS. That is what it says. 
Mr. WASHINGTON. OK And so what do we do when Congress 

does make a law and the Supreme Court does not rule that uncon- 
stitutional under that provision, "Congress shall make no law?" 

Mr. TITUS. Well, I would hope, first of all, that Congress would 
not pass such a law. As a Congressman, you have a duty to uphold 
the Constitution. You certainly don't want to defer to the Supreme 
Court as to your constitutional duty. 

Mr. WASHINGTON. OK. I think we are going to have to speak real 
world here, though, now, Dean. 

Mr. TITUS. I am speaking the real world, I believe. 
Mr. WASHINGTON. Well, you are not because you read Justice 

Scalia's  
Mr. TITUS. DO Members of Congress not pay attention to the 

Constitution? 
Mr. WASHINGTON. Excuse me? 
Mr. TITUS. DO Members of Congress not pay attention to the 

Constitution? 
Mr. WASHINGTON. Well, let's save that argument for another day. 
I'm troubled by—let's take what you have said to the logical con- 

clusion, if there is one. Now then, you have read into Employment 
Division v. Smith something that, as far as I have been able to 
read—and I confess that I have not read widely on the subject, al- 
though I did practice constitutional law, I never taught it Before I 
came to the Congress—you have read something into Smith that 
1 didn't find. 

I didn't find the decision to turn on Justice Scalia's opinion, that 
the State of Oregon had no right to—I mean let's start with the be- 
ginning. What brought the Court's attention to this was the fact 
situation and had to do with individuals who were members of an 
ethnic group that were here long before Columbus, and so this soci- 
ety, as we call it, came and imposed its will, if you will, on people 
who apparently were practicing their religion, as they define it— 
and I think that is what religion is, and 1 think you would agree 
with that—which included—you don't agree? 

Mr. TITUS. NO, I do not agree with that. 
Mr. WASHINGTON. YOU don't agree that people have the right to 

define their religion for themselves? 
Mr. TITUS. NO, that is not the American tradition. 
Mr. WASHINGTON. Wait 1 minute. Who defines the American tra- 

dition then, sir? You? 
Mr. Trrus. No. I quoted to you from the Constitution of Virginia, 

and I think every legal scholar will indicate to you- 
Mr. WASHINGTON. I beg to differ with you because  
Mr. Trrus [continuing]. That the first amendment rests upon the 

Virginia legacy. 
Mr. WASHINGTON. Excuse me. Let me ask the questions. 
I beg to differ with you. If that is where you are coming from, 

then maybe I will use my time on something else, because that is 
not what all legal scholars believe, and the expert is one more than 
50 miles from home, and Virginia Beach is more than 50 miles 
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from here, but that doesn't make you an expert; that doesn't make 
you a constitutional scholar. 

Mr. TITUS. I'm just telling you what the Virginia Constitution 
says. 

Mr. WASHINGTON. If you are suggesting that the Virginia Con- 
stitution takes precedence over the U.S. Constitution, then I under- 
stand exactly where you are coming from. 

Mr. EDWARDS. Mr. Hyde. 
Mr. HYDE. YOU see, Dean, if you don't give the answers that we 

want, why, we just dismiss you; we just roll over you, you see. 
Mr. WASHINGTON. Would the gentleman yield? 
Mr. HYDE. How did I know that I would be asked that question? 

Of course I yield to my friend from Texas. 
Mr. WASHINGTON. YOU see, Dean, what my friend from Illinois 

fails to explain to you is that under the Constitution, at least as 
I think he and I both agree, in us is reposed the ultimate decision 
of voting. It doesn't matter whether you and I agree or not. It mat- 
ters how I vote. No one has the right to take this vote from me; 
500,000 people elected me to hold tnis office, and I will surrender 
to no one. It doesn't matter whether you and I agree. You are here; 
the burden of proof is out there to convince me on something that 
I exclusively have the right to vote on, and I will cast it, and if you 
assert matters and I'm trying to find a common ground with you 
and we can't, then you lose the battle and I vote the way I wish 
to vote. 

I thank the gentleman for yielding. 
Mr. HYDE. Not at all, and I wish to parenthetically comment that 

the gentleman said 500,000 elected him. He got a bigger count than 
I did. 

Mr. WASHINGTON. I count them all. 
Mr. HYDE. That's good, and they are all good Democrats. 
Ms. Strossen, welcome here, and I look forward to you testifying 

in the future on other legislation having to do with political correct- 
ness where I know you are a great expert, and I look forward to 
that happy day. 

Ms. STROSSEN. SO do I, Mr. Congressman. 
Mr. HYDE. Was he listening? I wasn't looking. 
I read your statement yesterday, and I find it very interesting, 

very comprehensive—^you and Mr. Peck. 
So I just have a few peripheral questions to ask you, perhaps 

more in self-indulgence than in the search for truth here, but none- 
theless, on your page 2 yoO say the American Civil Liberties Union 
is a nationwide, nonpartisan organization, nearly 300,000 members 
dedicated to defending the principles of liberty and equality em- 
bodied in the Constitution and most particularly in the Bill of 
Rights. I like that. 

And I wonder if you agree that our rights as enumerated so dra- 
matically and resoundingly in the Declaration of Independence, do 
you support those rights as well? 

Ms. STROSSEN. Absolutely. The ACLU has a philosophy, which I 
believe is the U.S. constitutional philosophy, that our rights were 
not granted to us by any document. The rights were preexisting. 
"That is the whole philosophy that is stated so eloquently, as you 
indicated, in the Declaration of Independence. Therefore we did not 
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need a Bill of Rights to enumerate those rights, and therefore there 
are certain rights that we defend that are not enumerated in the 
Bill of Rights. 

Mr. HYDE. Well, I am more than pleased to hear you say that 
because I think the statement in our Declaration that the source 
of our rights is the Creator—it is an endowment, not an achieve- 
ment. And they are inalienable. And the purpose of government is 
to secure these rights, and we get our iust powers from the consent 
of the governed. That encapsulates all the wisdom and philosophy 
of the ages, in my opinion, insofar as they pertain to our rights and 
governance. 

Now, with that in mind I notice that you quote from William 
Penn. You have, "The letter's very first article proclaimed religious 
freedom '[b]ecause no People can be truly happy, though under the 
greatest Enjoyment of Civil Liberties, if abridged of the Freedom 
of their Consciences," et cetera. And then vou say that this was the 
only portion of the charter that could not be amended, and you cite 
a source. It is the source that interests me: "Reprinted in 'Sources 
of Our Liberties.'" 

I have not read "Sources of Our Liberties," but does that purport 
to say that it is this charter and these other parchments that are 
the sources of our liberties, or does the author of that agree with 
you and me that the sources of our liberties preceded the composi- 
tion of these human documents? 

Ms. STROSSEN. I will let Mr. Peck speak to the author. 
Mr. PECK. "Sources of Our Liberties" is a book published by the 

American Bar Foundation, which does not purport to say that these 
are sources, so to speak, as much as part of our heritage in under- 
standing our liberties. So it reprints the original documents from 
things that figured importantly in the history of what we now re- 
gard as constitutional liberty, including all the original constitu- 
tions of the States and the important acts of the colonies that they 
took in this regard, as well as the Constitution itself. 

Mr. HYDE. Well, I understand that. I just assumed that when 
you say the "Sources of Our Liberties," this was not a theological 
book. 'This was a book about documents and constitutions. 

I iust think it overstates the case to say our liberties are sourced 
in these documents. 

Mr. PECK. True. But it was not my position to dispute the title 
given by the book. 

Mr. HYDE. Oh, no. No. You are stuck with the title, as we all are. 
I understand that. I just wanted to try and make the point that 
our liberties precede documents. I think Hamilton said it very well: 
The sacred rights of mankind are not to be found rummaging 
among parchments and books written in the heart by the finger of 
divinity, et cetera I should commit that to memory. 

All right. I am concerned about whether or not we have the 
power, tne authority, the competence to establish a standard of re- 
view for the Supreme Court whether by statute. What we are tell- 
ing the Court is you may no longer look at these cases by any 
standard other than a strict scrutiny, and whether we have the 
competence to do that. 

Now, vou have said at the outset of your testimony that Cong^' 
always nas the power to enhance rignts. And I just wonder 
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can do that even though it is contrary to an interpretation made 
by the competent interpreter of the Constitution; to wit, the Court. 

Ms. STROSSEN. Congressman Hyde, your previous questions dem- 
onstrate precisely why Congress has not only that power but, in my 
view, that responsibility under our charter of government to protect 
our liberties, which is what is being done here, when the Court has 
failed to do so. 

To use a metaphor that I often use when I teach my constitu- 
tional law students, we tend to be so fixated in recent years on the 
U.S. Supreme Court's interpretation of the Constitution that too 
often we assume that our liberties are completely coextensive with 
the Court's interpretation of the U.S. Constitution. For reasons you 
yourself have just described, that is contrary to our philosophy of 
government. All that the U.S. Supreme Court can do, and here is 
my metaphor, is to set a floor on our liberties. It tells other units 
of government this is the level below which you may not sink in 
protecting rights. It does not and it cannot set a ceiling. Congress 
is free to protect rights more than the Supreme Court does, and I 
would say in this instance Congress has a constitutional respon- 
sibility to do because it would simply restore the plain language 
and long accepted meaning of the first amendment of the Constitu- 
tion. 

Mr. HYDE. Of course, one person's enhancement is another per- 
son's diminishment-^iminution. The notion that abortion rights, 
the right to an abortion is enhanced from my end of the kaleido- 
scope is a diminishment of the sacred right to life which is en- 
shrined in our Declaration and in our 14th amendment and in our 
5th amendment. 

But I am not totally satisfied with the adequacy. I accept what 
you say, but I am not totally satisfied that we in Congress have 
the right to tell the Court what standard of review it shall use on 
first amendment cases or any other. And I just need to—we are 
going to hear more about that tomorrow. 

Ms. STROSSEN. Congress, of course, does that all the time. When 
it passes statutes which are to be enforced by the courts, it is al- 
ways imposing, indeed in many situations, much more detailed 
standards for judicial enforcement. Here the general compelling 
State interest test is simply constitutional law shorthand for telling 
the Court you have got to treat religious freedom as a fundamental 
right. What that translates into in actual adjudication is that any 
abridgment on such a right is subject to strict scrutiny. So, in fact, 
it is a rather modest specification of the judicial review approach. 

And going to the abortion issue, Congressman Hyde, of course 
this legislation is completely neutral on the abortion issue. All it 
does is restore religious liberty, freedom of conscience, and I think 
that is a liberty that can enhance the rights and in many situa- 
tions will enhance the rights of those who conscientiously and reli- 
giously are opposed to abortion. 

As the law currently stands. Congress or State legislatures or 
municipal governments could compel doctors, nurses and others 
who have religious objections to abortion, could nonetheless be com- 
pelled as part of general legislation to perform those abortions. 
This law would give them a defense based on religious freedom. 
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Mr. HYDE. I quite agree with that part of your statement I am 
unpersuaded, and I would like to be persuaded to your point of 
view, that a right to an abortion, which your very organization as- 
serts as a religious right, would not be assertable under this stat- 
ute which requires the only way to diffuse that or divest that of 
legal force is to find a compelling governmental interest in opposi- 
tion to it. But there may be no compelling governmental interest 
in protecting unborn life. The courts may just go around that and 
dispose of ^oe v. Wade as a liberty interest. And so this becomes 
awfully strong, awfully powerful, and a weapon that you recognize 
the force of it because you utilize it, your organization utilizes it. 
So that gives me pause. 

Ms. STROSSEN. Congressman Hyde, this law, of course, would 
simply restore the law to where it was before 1990, and in no case 
before  

Mr. HYDE. Can I jump in there? 
Ms. STROSSEN. Yes. 
Mr. HYDE. Don't you recognize—or do you recognize that the 

compelling State interest wasn't all that compelling in many reli- 
gious cases before Smith. 

Ms. STROSSEN. But that actually cuts against the argument that 
you are making, because my next point was, even though we did 
where it was appropriate assert free exercise as a basis for having 
an abortion when there was in fact a religious belief that mandated 
abortion in a particular circumstance, that claim never prevailed 
even under the compelling State interest standard. 

Mr. HYDE. Except once. 
Ms. STROSSEN. I stand corrected. 
Mr. HYDE. Well, I think in the Harris v. McRae case. 
Ms. STROSSEN. NO. With all due respect  
Mr. HYDE. On the district level, not the appellate. 
Ms. STROSSEN. SO the Supreme Court has never validated that 

approach. And, with respect to every assertion of religious freedom 
both before Smith and  

Mr. HYDE. Why do you keep asserting it then? 
Ms. STROSSEN. We nave to in order to  
Mr. HYDE. Sure. 
Ms. STROSSEN [continuing]. Preserve the claim. Precisely because 

the Supreme Court has never definitively ruled on it. 
But, as I was going to say, as with every claim of religious lib- 

erty, it is not necessarily appropriate in every abortion case. Only 
in those situations where under those particular facts and given a 
particular religious belief there is a belief, a specific good faith, sin- 
cere belief that would be violated absent an abortion. And that is 
not the case imder every religion, and it is not the case with re- 
spect to every possible abortion. 

Mr. HYDE. Well, I want to save those little babies too, even 
where someone claims a religious right to. But I hear you. 

Dean Titus, what about ISD—-the League for Spiritual Develop- 
ment? Timothy Leary—Bishop Timothy Leary or whatever he was. 
Didn't you think, or do you agree that there was a compelling State 
interest in prosecuting him for the proliferation of a hallucinogenic 
drug under the guise of religion? 
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Mr. TITUS. Well, I think that the issue is not so much whether 
the State has a compelling State interest as whether or not the 
State has authority to deal with drug abuse or drug use. I think 
that traditionally in America the assumption is that that is a mat- 
ter for the civil ruler, and therefore if someone comes along with 
some subjective religious conscience claim it is really at the discre- 
tion of the legislature whether to accommodate that claim. 

Mr. HYDE. Supposing it is objective rather than subjective? Sup- 
posing it has all tne trappings of a temple and robes and the whole 
9 yards—organs, the works, out claims the use of—as in Smith, as 
in Smith—me use of LSD is a spiritual development, religious 
thing? 

Mr. Trrus. I don't think it makes a bit of difference whether it 
has all of the "trappings" of a religious order. As a matter of fact, 
there are many people who have claimed to take the lives of babies 
or taken the lives of young children or taken the lives of adults in 
the name of religion. 

Mr. HYDE. Human sacrifice. 
Mr. TITUS. Precisely. And that, of course, again, is not religion 

within the meaning of the first amendment, nor is it within the 
meaning of the great American tradition. But that is a matter that 
is subject to the jurisdiction of the civil authorities, and the civil 
authorities don't have to demonstrate in every case that they have 
a compelling State interest with regard to protecting innocent 
human life. 

Ms. STROSSEN. Congressman Hyde, could I ask a question along 
that line? 

Mr. HYDE. Sure. 
Ms. STROSSEN. Would you have said, then, Dean Titus, that dur- 

ing prohibition that the Catholics were not entitled to a religiously 
based exemption for using wine? 

Mr. TITUS. I did not say that. 
Ms. STROSSEN. Well, isn't there civil authority to impose the pro- 

hibition laws? 
Mr. TITUS. Yes, there is civil authority with regard to that. 
Mr. WASHINGTON. The point is well taken. 
Mr. HYDE. Never volunteer any information. Just answer the 

question. 
Mr. TITUS. Well, what is important is to recognize the question 

of whether or not that is a duty owed to your Creator enforceable 
only by reason and conviction as contrasted to force or violence, or 
whether that is a matter of subjective religious conscience. The 
American tradition constitutionally has been to protect those objec- 
tive duties that are owed to the Creator by reason and conviction. 
That is the constitutional tradition. 

Mr. HYDE. But doesn't someone get to decide what is a truly con- 
scientious religious belief, and can t there be differences of opinion 
on that? 

Mr. TITUS. Of course, there can be differences of opinion about 
that. But the great American tradition  

Mr. HYDE. Polygamy was illegal. 
Mr. TITUS [continuing]. Has Been to accommodate some religious 

objections but not all of them. This is the second point that I make 
in my testimony. The danger with this bill is it is a monolithic so- 
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lution to what really ought to be addressed case by case, situation 
by situation. I think it is important for this subcommittee to know 
that after the Smith case came down the State or Oregon, its legis- 
lature, passed an exemption to those who were using peyote as is 
consistent with the tradition in America to accommodate certain 
subjective religious conscientious objections in particular cases, but 
not as a general wholesale view or a general wholesale act as this 
statute would do. 

Mr. EDWARDS. Well, we are going to hear from the gentleman 
from Oregon now. Mr. Kopetski. 

Mr. KOPETSKI. Thank you, Mr. Chairman. I think the gentleman 
from Illinois has done a great job today in questioning and in some 
of his statements. I think he is very politically correct today. 

Mr. HYDE. I move that be stricken from the record, and the gen- 
tleman repudiate it. 

[Laughter.] 
Mr. KOPETSKI. I know that scares you, Henry. 
I really think this has been a good hearing, very instructive for 

everybooy involved here, and I appreciate the work of the ACLU. 
We don't always agree, but I think it is important that we have an 
organization such as yours whose first priority is our cherished 
rights. I appreciate your being here and involved in these issues. 

Ms. STROSSEN. Thank you. 
Mr. KOPETSKI. I want to get at this notion, though, where we 

have this language "Congress shall make no law prohibiting the 
free exercise of religion." But the reality is it is set in force under 
our system of government that we are going to have these collisions 
between religion and government. Do you agree with that, Ms. 
Strossen? 

Ms. STROSSEN. Yes. In fact, that absolutist language in the first 
amendment also pertains to freedom of speech and freedom of the 
Eress. And, in fact, no Supreme Court Justice and no ACLU mem- 
er has ever interpreted literally as being an absolute protection 

for religious freedom. That goes hand in hand with a relatively 
broad notion of the exercise oi religion. 

If one has a very narrow definition of religion, which was how 
I understood Dean Titus's testimony, but putting him aside, one 
could say, "Well, we will define religion as onlv the right to a be- 
lier—and at one point in our history that is the narrow view the 
Supreme Court took—then you could protect it absolutely. But once 
you get into the sphere of actual practices, obviously one does have 
to have limits in an orderly society in which other people's rights 
are also valued. 

Mr. KOPETSKI. SO what we are sort of doing here in our Constitu- 
tion is drawing a line in the dirt and saving, you know, don't cross 
this line, or if you are going to cross this line you better have a 
compelling reason to do so? 

Ms. STROSSEN. You have a heavy burden of proof. 
Mr. KOPETSKI. OK Now do you think this is a real problem out 

here? I mean we have heard about the altar case, we heard about 
the scapulars and the rosaries for prisoners. I mean are city coun- 
cils, are State legislatures not mindful of people's religious exer- 
cises? Is this a continuing problem or are we just here debating for 
the sake of debate? 
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Ms. STROSSEN. NO. It is a continuing problem all over the coun- 
try, and I am very grateAil, I might say, with a great deal of par- 
ticipation by the ACLU in Oregon that Oregon's Legislature did 
pass an exemption. But that is the sort of protection that one can- 
not count on. And it is precisely the most unpopular religions prac- 
ticed by the most marginalized and vulnerable people in our society 
where we cannot expect the legislative process to be attentive to 
their beliefs. 

I might add to the examples that you have already mentioned 
prisoners, Muslim prisoners have been forced to eat pork or are 
being denied the option of a diet that would be consistent with 
their religious beliefs. Amish in Minnesota have been subject to 
certain traffic regulations that violate their religious beliefs. 

I think it is not a coincidence that the Supreme Court decisions 
that have been unprotective of free exercise of religion three of 
them in the recent past have involved native Americans, and that 
is the history of our society. It is the minority religions, the un- 
popular religions, the new religions that are going to be discrimi- 
nated against. In that sense I think Dean Titus's testimony is elo- 
Quent support for the necessity of this legislation. Because as I un- 
derstand him, he invokes the American tradition that does protect 
Catholicism but doesn't protect native Americans, that does protect 
the use of wine but not the use of LSD. And I don't understand any 
distinction among those in principle. It is just a matter of the 
mainstream, the powerful versus the minority and the oppressed. 
And, of course, the whole purpose of the Bill of Rights, including 
the freedom of religion clause, is precisely to protect minority 
groups from the tyranny of the majority. 

Mr. KoPETSKl. I want to explore finally this notion therefore that 
if you think, and you folks monitor events and government actions 
throughout the country and all different levels, from school boards 
on up to State legislatures, and even us, the Confess—^that if this 
is going on, and it is not organized but it is insidious, and we have 
this piece of legislation that we are really trying to have as neutral 
in terms of the abortion issue, that this should be the compelling 
reason why not, because where you have the question of abortion 
versus the reality of erosions of religious rights in this country. 

Would vou comment on that—what we, the Congress, ought to do 
in those kinds of choices? Because I have got to convince an abor- 
tion legislator to vote for this legislation. What do I say to him or 
her? 

Ms. STROSSEN. I think it is really a myopia, if I may say so, the 
fixation on the abortion issue and overlooking the overarching issue 
of religious freedom, which as even Congressman Hyde admitted in 
many situations is actually going to come to the aid of those who 
have conscientious or religiously grounded objections to abortion. I 
think it is tragic that in this obsession and the polarization over 
the abortion issue we are losing sight of such fundamental free- 
doms in this society. 

If I might say so, even under the Supreme Court's decision in 
Smith, I think tnat the free exercise argument on behalf of certain 
abortions would still prevail even absent^-or could still prevail 
even absent this statute, because the Court in Smith did say if you 
have hybrid constitutional rights, not just free exercise of religion, 
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but in combination with some other asserted right, then we will 
still subject any government intrusion or infringement to strict 
scrutiny. And here we would have a hybrid right because there is 
still some privacy right, even if it is of a reduced status. But there 
is a privacy interest coupled in some cases with the free exercise 
of religion interest even absent this statute. 

So I would argue that the statute does not change whatever ar- 
gument can be asserted based on free exercise of religion with re- 
spect to abortion. 

Mr. KoPETSKl. Thank you. Thank you, Mr. Chairman. 
Mr. WASHINGTON. Thank you for indulging me, Mr. Chairman. 
Ms. Strossen, going back to minority religions and unpopular re- 

ligions, oughtn't we be more comfortable with one standard that 
applies to all rather than letting the Grovemment, whether it be the 
legislative branch, the executive or the judicial branch, pick and 
choose, if there are several standards, which religion gets the bene- 
fit of which standard? 

Ms. STROSSEN. That is precisely the reason for passing this stat- 
ute. It is different from the kind of legislative intervention that we 
saw in Oregon, for example, where a specific law was passed to ex- 
empt one religion's use of one particular criminal substance. I 
think precisely the advantage of this kind of neutrally written stat- 
ute is you can't sort of calculate it in advance who is going to be 
benefited and whose ox is going to be gored. You are just standing 
for a neutral principle of fairness that no matter what your belief 
is, no matter who you are, no matter whether you are politically 
powerful or politically powerless, no matter whether your beliefs 
are widely accepted or controversial they will be subject to the 
same standard of review. 

Mr. WASHINGTON. And when you take that standard and you 
take the evening gown off the standard that is floating around and 
in metaphysical constitutional terms is called compelling State in- 
terest it amounts to nothing more than a burden of proof. 

Ms. STROSSEN. Exactly. 
Mr. WASHINGTON. And it is a higher burden of proof than the Su- 

preme Court in its wisdom, or for the lack of it, has found to use 
in certain cases involving religion. Right? 

Ms. STROSSEN. Exactly. I mean the Supreme Court has essen- 
tially said that if religion is burdened unintentionally as a result 
of a generally applicable law then there is no protection. The only 
protection is if the legislature consciously singles out a minority re- 
ligion. And, in fact, very few, if any, legislators are, if I may say 
so, so stupid or so careless as to intentionally target particular reli- 
gions. Even if they wanted to, they would camouflage in a law of 
general applicability, and the Supreme Court has made that abso- 
lutely beyond the pale of free exercise of religion. 

Mr. WASHINGTON. DO you think that Mr. Madison would find any 
solace in the fact and the wringing of hands and saying this is one 
of the problems you have when you live in a democratic society? 

Ms. STROSSEN. James Madison was the person whc used the 
phrase "tyranny of the majority." He recognized, and, of course, as 
the prime author of the Bill of Rights, that the reason why we 
needed a Bill of Rights in this society was precisely to protect indi- 
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viduals and minority groups from that democratically elected ma- 
jority insofar as certain fundamental rights are concerned. 

Mr. WASHINGTON. Right. And the only question is that—and Mr. 
Hyde, of course, I'm sorry that he has gone now—on the standard 
of review and whether the Congress has the authority to establish 
a burden of proof or standard of review, we do that routinely in al- 
most every piece of legislation that is passed. We contemplate what 
is likely to be the tugs and balances and pulls and pushes on judi- 
cial interpretation and we direct the Court's attention, and right- 
fully so, to how we wish to have it interpreted. There are standard 
rules of statutory construction. There are rules that apply when the 
Constitution meets a statutory construction. And it is not only the 
right but the duty of the Congress to give guidance to the Court 
in that respect. Would you not agree? 

Ms. STROSSEN. I completely agree, especially in light of the fact 
that all of you take an oath to uphold and defend the Constitution, 
and it is particularly important that you do so in a situation such 
as this when that is precisely what the Supreme Court, with all 
due respect, has failed to do. It really has taken all of the sub- 
stantive meaning out of a very important provision in the Constitu- 
tion. 

Mr. PECK. Congressman, may I add something? 
Mr. EDWARDS. The civil rights law, since 1964 or since I have 

been here we have been interpreting the Constitution and imple- 
menting certain sections of the Constitution. Is that correct? 

Mr. PECK. That is correct. 
But would like to point out one other fact that got lost in that 

discussion. And that is, if someone were going to court pleading 
simply the first amendment, they would be prosecuting that case 
under the Smith standard. If this legislation passes and they also 
plead this statute, that is the time when the Court would apply the 
compelling interest test. So therefore you are not abridging the Su- 
preme Court's right to interpret the Constitution as it chooses to 
do, but you are simply adding new rights under a statute that they 
would have to interpret under the standard that you have set. 

Mr. WASHINGTON. And finally, another point that was made by 
Mr. Hyde, isn't the reason—I am sure he understood and was just 
asking the question, as he sometimes does, to bring out the thought 
process in all of us. Isn't the very reason that you plead and at- 
tempt to prove an issue even though the courts have decided 
against you is so you will have an issue of justiciability? You need 
to get the court to decide against you in order to take it up on ap- 
peal. And, if we followed his logic to a logical conclusion, if we say, 
well, this is the law, the law would never change. If no one ever 
challenges the law by pleading an interpretation of whatever it is, 
a statute, a coloring book, or whatever, by making a court decide 
that this is not the correct interpretation, then you don't have a 
justiciable issue to take up to the court of appeals and ultimately 
to the Supreme Court. 

Ms. STROSSEN. That is precisely right. 
Mr. WASHINGTON. Isn't that the very foundation of the concept 

of audit liberty. That is the way we want to do it, at the courthouse 
rather than out in the streets; isn't it? 
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Ms. STROSSEN. That is precisely right. We make the pleading to 
preserve the claim. 

Mr. WASHINGTON. Thank you. Thank you, Mr. Chairman. 
Mr. EDWARDS. Well, we thank all the witnesses very much for 

very helpful testimony. 
Ms. STROSSEN. Thank you. 
Mr. EDWARDS. William Yang is a member of the plaintiffs family 

in the case entitled Yang v. Stumer. Mr. Yang is from Worcester, 
MA. Today, Mr. Yang is accompanied by Robert Peck of the Amer- 
ican Civil Liberties Union. The ACLU provided counsel for the 
Yang family. 

[Witness sworn.] 
Mr. EDWARDS. Thank you, Mr. Yang. 
Without objection, your full statement will be made a part of the 

record and you may proceed. 

STATEMENT OF WILLIAM YANG, WORCESTER, MA, ACCOMPANIED 
BY ROBERT PECK, LEGISLATIVE COUNSEL, AMERICAN CIVIL 
LIBERTIES UNION 
Mr. YANG. Thank you, Mr. Chairman, and your committee. 
I represent my family and my community, and not only that, I 

represent the Hmong community around the United States. My 
family immigrated to the United States in 1976. We continue to 
settle our future in America. 

In 1984, I have a nephew, car crashed and he died at the acci- 
dent. An autopsy was done afler the accident. In 1985, another 
nephew died in his sleep, during the same period, same time. An- 
other nephew died in 1986 at the same time. And then, in 1987, 
my nephew died on December 24. For 4 years we did not celebrate 
New Years or celebrate Christmas. We cannot celebrate without joy 
and we celebrate without peace and happiness. 

At the time it happened on December 21, my nephew was not 
conscious—he just cannot breathe. And I live on the third floor. I 
went downstairs and took him to the hospital and I saved his life 
for 3 days. Then he died afler 3 days. 

We have more than 50 people gathering around a waiting room, 
waiting for a doctor to give some kind of announcement. Before 
that we met with the doctor and he gave an announcement. He 
said, "Your nephew's brain is dead. He is unconscious." So they told 
us they want to take away the life support, and we told him, we 
said OK. And we talked to the doctor for half hour, and he said, 
OK, afler they take the life support we can continue and stay with 
him for 4 or 5 hours afler. OK. Then 1 hour later they are pushing 
us to take the life support. As soon as they took the life support, 
we come back looking for the doctor who was in charge of that unit. 
He is gone. Can't find him. OK? 

And we talked to the subunit person on that unit. We told him 
we don't want autopsy on that body because we have four persons 
already been done in the past. This is related to religion. Because 
my people, we worship parents and we worship spirits. Our religion 
is animism. If you do something wrong into your culture that thing 
is going to curse back into vour family because it cannot be reborn. 
It cannot go to the next life. So, in order for him to go to the next 
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life he had to come back and claim one of your members before we 
can get the passport to go to another life. 

Then, after that, we have no place to go. We have nobody we can 
depend on. The only person we can depend on is the American 
Civil Liberties Union, and we went to them and we take this case 
to the court. On January 15, 1990, the senior U.S. District Judge 
Raymond Pettine ruled in our favor. That the Federal Government 
and the State have violated our rights. And the whole community 
is happy. I am happy too. I don't know what—thanks to the judge 
at that time. And that ruling reflected the importance of religious 
freedom and of our individual rights in this country under the first 
amendment of the U.S. Constitution. And 6 months later he re- 
versed the case. He turned our future, he turned our life, he turned 
our hope upside down. We have no place to go. This is the only way 
we can go right now, so we can go. 

After the judge reversed this case I spoke to a lot of community 
members around this country. Everybody feels sad, like we were 
betrayed by the Federal Government. We are discriminated by the 
Government. We are excluded from the Constitution, excluded from 
the first amendment. We fought for this Government for 15 years. 
I carried a gun when I was 15 years old. And not only that, when 
the Communists fire a rocket explosion, I can see people die. I can 
see people cut open around my side and the other side. But we 
know that this is something some day in the future is going to hap- 
pen to you. But we never expected in this country that anything 
you wanted never going to happen, but it happened. 

So he has really, really damaged our future. We have no place 
to go. So the only way we can go is up to the chairman and up to 
your community—up to your committee. You turn the light on, our 
future is on, our hope is on. You turn the light off, our future is 
off, our hope is off. 

So I urge you to pass this bill. Thank you. 
Mr. EDWARDS. Well, thank you, Mr. Yang. That is very distress- 

ing testimony, and I am sure you know that all the members of the 
subcommittee sympathize with the very difficult situation that you 
ran into. 

[The prepared statement of Mr. Yang follows:] 
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aTATEMEirr or WILLIAM yxMa      (or uoiCESTSt, lu) 
BErORC TBI SOBCOMNITTEI OM 

CIVIL AMD CONSTITOTIOMAL HIOBTS OW  TIB 
H0D8B JDDICIASY COKNITTn 

Wadnaaday, May X), l«*a 

Aa faally of the deceased, Nanq Yang and aa a menber of the 

Hnonq connunity, I would Ilka to express my sadness and outrage 

concerning the handling of the illness and death of Neng Yang. 

After being admitted to the Rhode Island Hoapital on DaceBbar 

21, 1987, Neng spent seven days hospitalized for an unknown illnaas 

and died in a cona on December 28, 1987, 

Our faaily asked that no autopsy be performed aa it is against 

our religious beliefs. Wa ware proaised by the doctors and the 

adninlstratIon that our religion an.d our rights would ba honored. 

Thev were not. Following tha death of Neng on Oecenbar 28th, 

Doctor Richard Milman promised that ha would only ba tranaferred to 

the Medical Examiners Office and that OS autopay would taka place. 

When the body was transferred to the funeral home and tha 

family went to do cultural dressing of the body, we were shocked 

and upaat to find that 

Neng had had an autopsy. We were upaet bacauaa we had baan 

promised that the autopsy was not necessary as tha patient had baan 

hospitalized for three days or more and we were alao even more 

upset because we were totally unprepared for what we would see. 

Under the U.S. Constitution's First Amendment we were proaisad 

freedom of religion—thia waa denied to Neng Yang and to the Hmong 

people as a community. On January IS, 1990, Judge Raymond Pettine 

ruled in our favor, but his decision was reversed and wa feel 

betrayed. 
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As hard-working, respectable people and citizens of the U.S. 

and Hnong ancestry, our rights to maintain the body completely 

entact in confonnity with the rites practiced by our people for 

thousands of years is most important to both the deceased and their 

survivors. He believe that the deceased and the surviving family 

are cursed if they do not uphold the rites and traditions; 

therefore, the Religious Freedom Restoration Act Is very, very 

important to us and our community. 
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Mr. EDWARDS. And I suppose, Mr. Peck, you are going to say that 
if this law had been in effect that we are considering today that 
the Yang family could have gone to court and stopped the autopsy 
from taking place. Is that correct? 

Mr. PECK. They could not have stopped the autopsy because it 
occurred too quickly, without their knowledge. The medical exam- 
iner undertook it on his own without notifying them to do the au- 
topsy. So they brought an action in Federal court in Rhode Island 
asking for declaratory relief ageiinst this kind of practice over sin- 
cere religious objections in the future, as well as damages under 
the Bivens doctrine. 

What happened is that in December 1990 the judge ruled in their 
favor using a compelling interest test. The opinion itself was issued 
on January 12, 1991—I am sorry—January 12, 1990, and it clearly 
relied on the compelling interest test, said that there was no com- 
pelling interest on behalf of the State to do this autopsy. 

Then while the damages portion of the trial was pending the 
Smith decision came down. That was April 17, 1990. As a result, 
the judge felt compelled to review his previous decision. And I 
would like to ask, Mr. Chairman, that his new decision, dated No- 
vember 9, 1990, under Smith be made a part of the record. 

Mr. EDWARDS. Without objection, so ordered. 
[The opinion follows:] 
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You Vang YANG. la Kue 
Yang, Plaintiffs, 

V. 

William Q. STURNER. Individually and 
in his capacity as Chief Medical Exam- 
iner for the State of Rhode Island. De- 
fendant. 

CW. A. No. 88-4)242 P. 

United States District Court, 
D. Rhode Island. 

Nov. 9, 1990. 

Hmong couple brought suit against 
Rhode Island's chief medical examiner 
based on performance of autopsy on their 
son's body without their consent. On cross 
motions for summary judgment, the Dis- 
trict Court, 728 F.Supp. 845, held that medi- 
cal e.xaminer's actions were not justified by 
compelling state interest, and examiner 
was liable for damages. Thereafter the 
District Court, Pettine. Senior District 
Judge, withdrew the prior opinion and en- 
tered judgment which held that application 
of a Rhode Island law governing autopsies 
did not profoundly impair the religious 
freedom of the Hmongs. 

Dismissed. 

Constitutional Law «=>84.3(1) 
Coroners «=14 

Application of a Rhode Island law gov- 
erning autopsies did not profoundly impair 
the religious freedom of Hmongs. who be- 
lieved that autopsies were a mutilation of 
the body; the law was facially neutral and 
did not appear to have been enacted with 
animus toward any religious group, and 
thus its impairment of religious beliefs did 
not rise to a constitutional level. U.S.C.A. 
ConstAmend. 1. 

Amato   DeLuca,   Providence,   R.I.,   for 
plaintiffs. 

Barbara Grady, Asst Atty. Gen., State 
of R.I., Providence, R.I., for defendant 

ADDENDUM 

PETTINE. Senior District Judge. 

On January 12, 1990, this Court released 
an opinion granting summary judgment on 
the issue of liability to the plaintiffs, the 
Yangs, for the emotional distress they suf- 
fered as a result of the defendant's, Dr. 
Stumer's, violation of their First .-Vmend- 
ment rights. The facts of the case are set 
out in this Court's opinion at 728 F.Supp. 
845 (D.R.I.1990). In brief, Dr. Stumer, 
Rhode Island's Chief Medical Examiner, 
conducted an autopsy on the Yangs' son. 
This autopsy violated their deeply held reli- 
gious beliefs. The Yangs are Hmongs, 
originally from Laos, and believe that au- 
topsies are a mutilation of the body and 
that as a result "the spirit of Neng [their 
son] would not be free, therefore his spirit 
will come back and take another person in 
his family." 

This Court was in the process of re- 
searching the case law regarding the dam- 
ages portion of this opinion. In the course 
of research, I considered the recent Su- 
preme Court decision of Employment Di- 
vision, Department of Human Resources 
of Oregon v. Smith. — U.S.  , 110 
S.Ct. 1595, 108 L.Ed.2d 876 (1990), decided 
on April 17, 1990, several months after my 
initial opinion. It is with deep regret that I 
have determined that the Employment Di- 
vision case mandates that I recall my prior 
opinion. 

My regret stems from the fact that I 
have the deepest sympathy for the Yangs. 
I was moved by their tearful outburst in 
the courtroom during the hearing on dam- 
ages. I have seldom, in twenty-four years 
on the bench, seen such a sincere instance 
of emotion displayed. I could not help but 
also notice the reaction of the large number 
of Hmongs who had gathered to witness 
the hearing. Their silent tears shed in the 
still courtroom as they heard the Yangs 
testimony provided stark support for the 
depth of the Yangs' grief. Nevertheless. I 
feel that I would be less than honest if I 
were to now grant damages in the face of 
the   Employment  Division   decision.     I 
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would note, however, 
my January decision, I believe that I was 
on solid ground in ruling for the Yangs. 
As Justice Blackmun stated in his dissent, 
the majority's decision in Employment Di- 
vision, "effectuates a wholesale overturn- 
ing of settled law concerning the Religion 
Clauses of our Constitution." Id. at 1616 
(Blackmun, J. dissenting), see id. at 1607 
(O'Connor, J. concurring in the judgment) 
(the Court gave "a strained reading of the 
First Amendment ... [and] disregard[ed] 
our consistent application of free exercise 
doctrine to cases involving generally appli- 
cable regulations that burden religious con- 
duct."). 

In Employment Division, the Supreme 
Court declined to apply the traditional bal- 
ancing test used in First Amendment cases 
and held that the State can prohibit sacra- 
mental peyote use by Native Americans 
under its criminal laws and can thereby 
deny unemployment benefits to persons 
discharged for such use without violating 
the Free Exercise Clause. Id. at 1598- 
1606. It may seem that this holding could 
be limited to cases involving criminal law 
violations; however, the language through- 
out the opinion indicates that "[t]he Court 
views traditional free exercise analysis as 
somehow inapplicable to criminal prohibi- 
tions   ...   and to state  laws of general 
applicability "   I± at 1616 (Blackmun, 
J. dissenting) (emphasis added). 

While the Supreme Court stressed that 
the compelling state interest test is still 
required in other constitutional contexts 
such as free speech or racial discrimination, 
it is no longer to be used when a generally 
applicable law affects religious conduct. 
Id. at 1604. "What it produces in those 
other fields—equality of treatment, and an 
unrestricted flow of contending speech— 
are constitutional norms; what it would 
produce here—a private right to ignore 
generally applicable laws—is a constitu- 
tional anomaly." Id. In a footnote, the 
Court noted that "it is hard to see any 
reason in principle or practicality why the 
government should have to tailor its health 
and safety laws to conform to the diversity 
of religious belief, but should not have to 
tailor its management of public lands, or its 
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that at the time of    administration of welfare programs[.]"  Id. 
at 1603-04 n. 2 (citations omitted). 

The Supreme C^urt rejected the notion 
that the government should be hampered in 
its implementation of public policy by re 
quiring sensitivity to all religious beliefs: 

The government's ability to enforce gen- 
erally applicable prohibitions of socially 
harmful conduct, like its ability to carry 
out other aspects of public policy, 'cannot 
depend on measuring the effects of a 
governmental action on a religious objec- 
tor's spiritual development' To make an 
individual's obligation to obey such a law 
contingent upon the law's coincidence 
with his religious beliefs, except where 
the State's interest is 'compelling'—per- 
mitting him, by virtue of his beliefs, 'to 
become a law unto himself—contradicts 
both constitutional tradition and common 
sense.    Id  at  1603 (citations omitted). 

Of course, the Court did not go so far as to 
say that a State could not be sensitive to 
religious beliefs, however, the Court did 
make it clear such sensitivity, although de- 
sirable, is not mandated by the constitu- 
tion. Id. at 1606. Moreover, the Court 
noted that it is not for the federal courts to 
determine when such sensitivitj- is appro- 
priate.   Id. 

In sum, the Employment Division opin- 
ion stands for the proposition that "gener- 
ally applicable, religion-neutral laws that 
have the effect of burdening a particular 
religious practice need not be justified by a 
compelling governmental interest "  Id 
at 1604 n. 3. 

While I  feel constrained to apply the 
majority's opinion to the instant case, I 
cannot do this without expressing my pro- 
found regret and my own agreement with 
Justice Blackmun's forceful dissent   Jus- 
tice Blackmun points out that the majority 
distorted long-standing precedent to con- 
clude that 

strict scrutiny of a state law burdening 
the free exercise of religion is a 'luxury' 
that a well-ordered society cannot afford, 
and that the repression of minority reli- 
gions is an 'unavoidable consequence of 
democratic government'   I do not be- 
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lieve the Founders thought their dearly 
bought freedom from religious persecu- 
tion a 'luxury,' but an essential element 
of liberty—and they could not have 
thought religious intolerance 'unavoid- 
able," for they drafted the Religion 
Clauses precisely in order to avoid thai 
intolerance. Id. at 1616 (Blackmun, J. 
dissenting) (citations omitted). 

Justice Blackmun feared the impact of the 
majority's opinion and hoped "that the 
Court [was] aware of the consequences, 
and that its result [was] not a product of 
overreaction to the serious problems the 
country's drug crisis has generated." Id. 
(Blackmun, J. dissenting). 

One must wonder, as Justice O'Connor 
did in her concurrence, what is left of Free 
Exercise jurisprudence when one can at- 
tack only laws explicitly aimed at a reli- 
gious group. "Indeed, few States would be 
so naive as to enact a law directly prohibit- 
ing or burdening a religious practice as 
such." Id at 1608 (O'Connor, J. concur- 
ring in the judgment). 

In the instant case, the Rhode Island 
statute governing autopsies is a generally 
applicable law. The law is facially neutral. 
There is no indication that the law was 
enacted with any animus toward any reli- 
gious group. The law's application did pro- 
foundly impair the Yangs' religious free- 
dom; however, under Employment Divi- 
sion I can no longer rule that this impair- 
ment rises to a constitutional level. There- 
fore, I do not see any basis for the Yang's 
first amendment, equal protection or due 
process claims. Therefore, the opinion 
published by this Court on January 12, 
1990, 728 F.Supp. 845 (D.R.I.1990), cannot 
stand as precedent; the same is hereby 
withdrawn and the case is hereby dis- 
missed with prejudice together with all 
state pendent claims. , „ 

/o |KETiiuMtiisnnN> 
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Mr. PECK. In that decision he said: It is with great regret that 
I have decided that the Employment Division case mandates that 
I recall my prior opinion. He noted in that opinion, I was moved 
by—the community had gathered in the courtroom. I was moved by 
their cheerful outburst in the courtroom. I have seldom in 24 years 
on the bench seen such a sincere instance of emotion displayed. 

The opinion reads as an indictment of the Smith case, out says 
that under his obligation as an inferior judge within the U.S. court 
system he has no choice but to follow it. It is clear the only dif- 
ference between winning this case and losing it was the handing 
down of the Smith decision. 

Mr. EDWARDS. Well, that is very impressive. 
Mr. Washington. 
Mr. WASHINGTON. Thank you, Mr. Chairman. 
Mr. Yang, as I understand, when you were in Laos what you 

looked forward to when you came to this country was that you 
would be able to practice your religion freely. Is that right? 

Mr. YANG. Yes. 
Mr. WASHINGTON. And up until the time that this tragedy was 

visited upon you it was your understanding that the American 
dream would protect your religious freedom as well as that of every 
other person or citizen or believer or nonbeliever, as the case may 
be, in this country. Is that right? 

[Mr. Yang nods yes.] 
Mr. WASHINGTON. SO then you feel that if the Government, 

whether it be the State government, the medical examiner, the 
Federal Government or anyone else, if they come to a person's 
home, if they come to a person's religion and they want to stop you 
from exercising it in the way in which you and others who practice 
that religion believe and feel that it ought to be practiced, that they 
at least ought to be required to show that their interest in doing 
whatever it is that they want to do that's different from what your 
religion teaches is more important? That is the least that they 
ought to be required to do, don't you think? 

If there is some reason that the Government has that even 
though your religion says that a body should not have an autopsy 
performed on it in this case that if they have some compelling rea- 
son they can show, you or the family or court, where the court 
would weigh all of the reasons why your religion, not even explain- 
ing the reason, but a deeply felt religious belief that this should not 
be done, that the Government ought to at least be required to come 
and show that their reason for an autopsy upon the body of your 
loved one, which violates your religious convictions, is based upon 
something more than the whim or caprice or vicissitude of an indi- 
vidual? Don't you think that that is fair? 

Mr. YANG. Yes. 
Mr. WASHINGTON. That is what you were fighting for in Laos, 

isn't it? 
Mr. YANG. Right. 
Mr. WASHINGTON. Mr. Peck, I want to commend you on what I 

believe to be a unique application of Bivens v. Six Unknown Fed- 
eral Agents. I have seen it used a lot of ways to get around section 
1983, and I think that you have—I assume that you participated 
in litigation of this case. 
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Mr. PECK. NO, I did not. But one of our ACLU volunteer lawyers 
in Rhode Island who has to be in court today and could not come 
was mostly responsible for that. 

Mr. WASHINGTON. Will you pass along my suggestion and 
thoughts. That I thought it was a beautiful—^and that is the beauty 
of the law, I think, when you find yourself to be at the end of a 
road and you find a wall in front of you that if you look and per- 
severe that most often, more oflen than not you can find another 
way to get an issue before the Supreme Court, going all the way 
back to, as you know, the reason that Bivens is important is be- 
cause before Bivens in the Supreme Court and the interpretation 
of section 1983, and I think Monroe v. Pate and then Monnell v. 
New York, that the city was not a person, or the instrumentality 
was not a person within the meaning of section 1983, which I fun- 
damentally think was wrong to begin with. But I commend you on 
the use of it. I am sorry that we did not reach the result that I 
think would have been fair and proper under the interpretation 
that most people have of the Constitution, and I think a wrong has 
been done to Mr. Yang and his family. And it is a wrong for which 
there is no remedy, isn't it? There is no remedy for the wrong that 
was done to him. 

Mr. YANG. It is only Rhode Island. 
Mr. WASHINGTON. YOU will never be able to overcome what was 

done. You will have to forgive and remember it. 
Mr. YANG. Yes. 
Mr. WASHINGTON. Thank you, sir. But what you were doing in 

the declaratory judgment wasn't for you and your family. It was to 
serve as an example to this medical examiner who was following 
the law as he understood it, so that there would be a standard out 
there so that people throughout this country regardless of whether 
it is an autopsy or whatever it was where the Government came 
face to face with their relidous beliefs, if the judge's judgment had 
stood up there would be a declaration, there would be a case on the 
books that says whenever that happens you must show, be willing 
and able to snow a compelling State interest before you can walk 
over people's religious freedoms and rights. That is wnat you were 
going to court for, isn't it? 

Mr. YANG. Yes. 
Mr. WASHINGTON. I thank the gentleman for his testimony. And 

I thank the chfiirman for yielding. 
Mr. EDWARDS. We all thank Mr. Yang and Mr. Peck for testi- 

mony that certainly gave us a new insight into the importance of 
this legislation. 

That concludes the hearing for today. We will meet in this room 
at 10 a.m. tomorrow morning for additional hearings. 

[Whereupon, at 12:15 p.m., the subcommittee adjourned, to 
reconvene subject to the call of the Chair.] 



RELIGIOUS FREEDOM RESTORATION ACT OF 1991 

THURSDAY, MAY 14, 1992 

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON CIVIL AND CONSTITUTIONAL RIGHTS, 

COMMITTEE ON THE JUDICL\RY, 
Washington, DC. 

The subcommittee met, pursuant to notice, at 10 a.m., in room 
2237,   Raybum   House   Office   Building,   Hon.    Don   Edwards 
(chairman of the subcommittee) presiding. 

Present: Representatives Don Edwards, Michael J. Kopetski, and 
Henry J. Hyde. 

Also present: Melody Barnes, assistant counsel, and Kathryn 
Hazeem, minority counsel. 

Mr. EDWARDS. The subcommittee will come to order. We are 
foing to continue today hearings on H.R. 2797, the Religious Free- 

om Restoration Act. We have an interesting group of witnesses, 
and look forward to hearing from all of them. 

First of all, we are honored to welcome our colleague from New 
York, Steve Solarz. He represents the 13th District of New York. 
He has been dedicated to public service for many years. He served 
in the New York State Assembly, on the board of governors of the 
American Jewish Congress, and. as a trustee to Brandeis Univer- 
sity. Mr. Solarz is the chief sponsor and author of the Religious 
Freedom Restoration Act. He is also a good friend of both Mr. Hyde 
and me. 

We welcome you. Without objection, the full statement will be 
made a part of the record, and you may proceed. 

STATEMENT OF STEPHEN J. SOLARZ, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF NEW YORK 

Mr. SOLARZ. Thank you very much, Mr. Chairman. Let me say, 
first of all, that I deeply appreciate your willingness to hold 2 days 
of hearings on this bill. H.R. 2797 now has, as you may know, 187 
cosponsors, Members from both sides of the aisle and of all ideo- 
logical persuasions. And I am confident, if your subcommittee sees 
fit to report this bill out and if the full committee embraces it as 
well, we will have the votes to pass it by a substantial margin on 
the floor of the House of Representatives. 

Let me offer you, if I might, a few thoughts about the need for 
this legislation, and then some observations about some of the con- 
cerns tnat have been expressed about it, particularly by my good 
friend from Illinois, Mr. Hyde. 

The decision in the Smith case 2 years ago constituted, in my 
judgment, the most serious threat to religious freedom in America 
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in decades. To the extent there is any threat to one of our most 
fundamental freedoms in this country, the freedom of religion, it 
comes not from efforts on the part of the Federal or State or local 
governments to proscribe particular religions. I don't think that is 
a concern any of us need really fear. But it comes instead from 
laws of general applicability which have the intended or unin- 
tended consequence of prohibiting individuals from fulfilling their 
religious responsibilities or which require them to act in ways 
which violate their religious obligations. 

And by ditching the compelling interest standard, which has ex- 
isted for over three decades, the court in the Smith decision has 
created, I think, a very serious crisis in terms of the state of reli- 
gious freedom in America. 

In his opinion for the Court—an opinion, I might say, which I 
think will live in constitutional infamy—^Mr. Justice Scaiia accept- 
ed—took the position that, in our pluralistic society, accommodat- 
ing the religious preferences of minority religions is a luxury which 
we cannot afford. It seems to me that religious liberty is, in fact, 
a fundamental American value, and that it is a necessity we cannot 
do without, rather than a luxury we cannot afford. 

Indeed, Mr. Chairman, I would argue that the Bill of Rights it- 
self was premised on the notion that there are certain fundamental 
freedoms which need to be insulated from the passions of the mo- 
ment and the whims of a msyority. And at the very top of the list 
of those fundamental freedoms which need to be protected from the 
will of the majority is the right to exercise one's religious beliefs. 

The problems generated by the Smith decision are not hypo- 
thetical ones. Already, at courts throughout the country, laws and 
regulations are being upheld which previously might have been re- 
jected had the Smith decision not been handed down. 

I gather yesterday you heard the sad and moving story of the 
Hmone family, which had to accept an autopsy on one of their de- 
ceased family members, even though their religion proscribes it. 
And I am told, in jurisdictions all over the Nation, courts are now 
routinely rejecting claims that local laws or regulations are infring- 
ing on the religious freedoms of the individuals involved on the 
grounds that, in the wake of the Smith decision, that is no longer 
a tenable claim with respect to a law of general applicability that 
is otherwise constitutional. 

So I think that this legislation, which simply restores the con- 
stitutional status quo—it reestablishes the compelling interest test 
which existed prior to the Smith decision, and would enable the 
courts to determine whether in any particular case an individual, 
who believes their religious freedoms are being violated, should be 
relieved from the obligation of adhering to the law, and then puts 
the burden of proof on the State or government jurisdiction in- 
volved to establish a fact that they had a compelling interest in re- 
quiring compliance, and that they had chosen the least restrictive 
method of doing so. 

I would suggest, Mr. Chairman, that what I have said so far is 
fairly imexceptional, and I think virtually every Member of Con- 
gress would be sympathetic to the arguments. I gather, however, 
there are a number of our colleagues who have expressed concerns 
that somehow or other, intentionally or unintentionally, this legis- 
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lation would create the possibility, in the event the Supreme Court 
repeals or rescinds Roe v. Wade, that individuals could come into 
court, if the Religious Freedom Restoration Act becomes the law of 
the land, and claim that any subsequent State law restricting their 
right to an abortion is a violation of their religious freedoms, and 
that somehow or other efforts on the part of State governments to 
restrict abortion could be undone by the rights that would be af- 
forded litigants under this legislation. 

Let me suggest to you, Mr. Chairman, that this is a concern 
which is utterly unfounded. I don't doubt its sincerity for a mo- 
ment, but I think it is utterly unfounded. 

To begin with, I would point out that there are many groups sup- 
porting this legislation who are also strongly opposed to abortion. 
The National Association of Evangelicals, the Agudath Israel of 
America, Paul Weyrich's Coalitions for America, the Christian Life 
Commission, the Southern Baptist Convention, the American Asso- 
ciation of Christian Schools, the Christian Legal SocieW—all of 
whom are adamantly opposed to abortion, all of whom, I believe, 
will support efforts, if Roe v. Wade is enacted, to persuade legisla- 
tors around the country to pass laws restricting the right of a 
woman to have an abortion—nevertheless support this legislation 
because they do not believe it in any way whatsoever would jeop- 
ardize the ability of States, or the Federal Government, for that 
matter, to restrict the right of women to have an abortion. 

Indeed, Mr. Chairman, I would argue that if, in fact, the Su- 
preme Court does rescind or repeal itoe v. Wade, it is virtually in- 
conceivable that the very same Court would then turn around and, 
on free exercise grounds, reinstate the right to have an abortion, 
in spite of State laws restricting it, on the grounds that a woman 
who claims she has a religious right to an abortion can claim that 
her constitutional rights have been violated. 

So far as I have been able to determine, there is no known reli- 
gion in the country which requires a woman to have an abortion, 
with one exception, and that happens to be an exception which is 
applicable to many of my constituents given the extent to which I 
represent the largest Orthodox Jewish community in the entire 
coimtry. Orthodox Jews are, in general, opposed to abortion. In 
fact, they believe the Jewish law prohibits abortion under most cir- 
cumstances. 

But they also believe the Jewish law requires an abortion when 
the life of the mother is at stake and where a choice has to be 
made between preserving the life of the mother and the fetus. 

One of the reasons I am so concerned about the bill introduced 
by our friend from New Jersey, Mr. Smith, which would eliminate 
as a potential—eliminate abortion as an issue which could be con- 
sidered by the courts, even if the compelling interest standard is 
reinstated, is that in the name of establishing religious freedom in 
America, he would restrict the religious freedom of one segment of 
the American population. Orthodox Jews, who believe that where 
the life of the mother is at stake, an abortion is required by their 
religion. And if Mr. Smith's bill were adopted by the subcommittee, 
say, as a substitute for the Religious Freedom Restoration Act, we 
would be in a situation where individuals could present to the 
courts virtually any religious claim they wanted to, except a claim 
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that if their life was at stake, they are entitled to an abortion on 
religious grounds, because Mr. Smith's bill would preclude such an 
argument. 

Let me say lastly on this point, Mr. Chairman, that the mere fact 
that a religion permits abortion is very different from a religion re- 
quiring abortion. And I do not believe it would be a credible argu- 
ment before a court, if the Religious Freedom Restoration Act were 
adopted and a State legislature subsequently passed a law prohib- 
iting abortion, for a woman to come in and say that this violates 
my religious right to an abortion because my religion does not pro- 
hibit abortion. The fact that her religion doesn't prohibit it doesn't 
mean that it requires it. And, therefore, I believe it is an argument 
which would not be given much weight by the court. 

I know that claims have been presented to the courts in the past 
that there is a religious right to an abortion. But surely the sub- 
committee has the capacity to distinguish between claims pre- 
sented and claims accepted and embraced by the court. Throughout 
the constitutional history of this Nation, a lot of ludicrous propo- 
sitions have been put before the courts, and generally speaking, the 
courts are fully capable of distinguishing arguments which have 
weight from arguments which lack substance. And, in this in- 
stance, I think these arguments are totally without substance. 

Finally, Mr. Chairman, let me just say in conclusion that, in mv 
view, religious freedom goes to the heart of what this country is all 
about. My ancestors, possibly yours, came here because they want- 
ed the right to worship the god of their choice freely, and to this 
day, millions of people seek to come to our shores because they 
know that here their religious freedom will be protected. 

That is what this legislation is all about, and I very much hope, 
Mr. Chairman, that you will be willing to expeditiously consider it 
and report it out to the full committee. 

Mr. EDWARDS. Thank you, Mr. Solarz. 
[The prepared statement and other submissions of Mr. Solarz 

follow:] 
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Mr. Chalman:  I want to thank you for holding two days of 
hearings on ay legislation, H.R. 2797, the Religious Freedoa 
Restoration Act, and for your continued support.  I especially 
want to comnend you for the personal interest you have taken in 
the crisis our first freedom has suffered as a result of the 
Supreme Court's April 1990 decision. Employment Division. Oregon 
Department of Human Resources v. SmithTl 

As the members of this Committee are all too aware, on April 
17, 1990, the Court discarded decades of free exercise 
jurisprudence by holding that the Free Exercise clause never 
"relleve[s) an individual of the obligation to comply with a 
'valid and neutral law of general applicability on the ground that 
the law proscribes (or prescribes) conduct that his religion 
prescribes (or proscribes).'"2 

Consequently, where such neutral lavs of general 
applicability might interfere with the free exercise of religion, 
government no longer has to demonstrate that It has used "the 
least restrictive means of achieving a compelling state 
interest."'' 

The Religious Freedom Restoration Act would simply restore 
the compelling interest test in these cases.  It would not create 
an absolute right to free exercise any more than the First 
Amendment ever did.  Rather, it would confine Infringements of 
that most precious liberty to an appropriately narrow set of 
circumstances defined, on a case by case basis, by the courts.  It 
would grant a fair and egual day in court to all Americans, 

^  494 U.S. 872 (1990). 

*  Snltb, at 879. 

^ Thomas v. Review Board. Indiana Enplovment Ser-i.ritv 
Commission, 450 U.S. 707, 718 (1981). 
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regardless of the nature of their religions, on the basis of an 
longstanding and familiar legal standard. 

The Court's suggestion in SigUJi that the Free Exercise 
Clause only protects against laws directed at religion reduces one 
of our most fundamental freedoms to a constitutional curiosity. 
Nobody in this day and age can honestly believe that the main 
threat to religious liberty is through laws directed at religion. 
There is little reason to believe that Congress will, for example, 
outlaw communion or Sunday worship services.^ 

The real threat to our religious practices comes precisely 
from those generally applicable laws which, as applied in certain 
circumstances, make it impossible for individuals to carry out the 
requirements of their faiths. 

The SBJL^JI decision is already having an impact across the 
country: 

-- No member of this Committee can be unmoved by the sad 
case of the Yang family and an autopsy performed in violation of 
the family's religious beliefs.  As Mr. Yang explained yesterday, 
the religion of the Hmong people prohibits autopsies.  This case 
Is important because the court first decided for the aggrieved 
family and than reversed Itself citing Smith.^ A similar tragedy 
befell a Jewish family in Michigan.^ 

— Municipalities are using zoning regulations to exclude 
houses of worship from certain areas.^ 

— In Boston, a city agency landmarked a Catholic Church 
interior, threatening to Interfere with the manner of worship. 
The Massachusetts Supreme Judicial Court ultimately protected the 
Church, relying solely on state constitutional grounds.^ 

— The Occupational Safety and Health Administration reacted 
to Smith by rescinding an exemption for Old Order Anish and Sikhs 

* There is pending before the U.S. Supreme Court a challenge 
to a Florida ordinance which apparently does single out a 
particular religious practice.  Thankfully, such laws are not common. 

5  You Van Yang v. Sturner. 750 F.Supp. 845 (D.R.I. 1990). 

* Montgomery v. County of Clinton. Michigan. 743 F.Suiq). 
1253 (W.D. Mich. 1990). 

^ Cornerstone Bible Church v. Citv of Hastings. Minn. 948 
F.2d 464 (8th Clr. 1991). 

^  Society of Jesus v. Boston Landmarks Commission. 409 
Mass. 38, 564 N.E. 2d 571 (1990). 
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froB the hard hat rule.  Sustained outcry In the religious 
coanunity helped reverse this decision, but it clearly illustrates 
the threat religion faces from the bureaucratic impulse to fulfill 
its mission.^ 

There have been dozens of other cases involving different 
religions and different governmental regulations.  The bottom 
line for all of them remains clear:  after Saith, the Free 
Exercise Clause provides little substantive protection for our 
religious liberties. 

As a result of the Sni^ decision, the Courts have virtually 
relinquished their role as the protectors of the fundamental right 
to the free exercise of religion.  Rather, Americans must now 
petition the political branches of government when seeking to have 
their religious practices protected. 

This Connittee should have no illusions about the radical 
transformation of our system of government brought about by the 
Smith decision. 

The Court now tells all Americans that their religious 
practices are a fit subject for roll call votes in the Congress, 
in the state legislatures, in the city councils, and 
administrative boards across the country. 

We now face the grim prospect of popular referenda to 
determine which religious practices will be protected and which 
will not.  Religion will be subject to the standard interest-group 
politics that affect our many decisions.  It will be the stuff of 
postcard campaigns, 30-second spots, scientific polling, and 
legislative horse trading. 

If we as experienced legislators are tempted to doubt the 
magnitude of this change, then listen to the words of Justice 
Scalia, writing for the majority in Sltitil, 

It may fairly be said that leaving acconnodation 
to the political process will place at a relative 
disadvantage those religious practices that are not 
widely engaged in ....^" 

Justice Scalia accepts this plainly foreseeable tyranny of 
the majority as the "unavoidable consequence of democratic 
government."^^ He dismisses our nation's proud heritage of 

1991. 
^  OSHA Notice CPL 2.  (Nov. 5, 1990), withdrawn, July 24, 

^O SBitt, at 890. 

11  id. 
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religious freedom as a mere "luxury" which we 'cannot afford."^^ 

If Congress succumbs to the temptation to pick and choose 
among the religious practices of the American people, protecting 
those practices the majority finds acceptable or appropriate, and 
slamming the door on those religious practices that may be 
frightening or unpopular, then we will have succeed in codifying 
rather than reversing Smith.  Under those circumstances, it would 
probably be better to do nothing and hope that subsequent 
Administrations will appoint more enlightened Justices. 

The Framers of our Bill of Rights clearly understood the 
danger of subjecting fundamental rights to a popular vote. As Mr. 
Justice Jackson explained in West Virginia State Board of 
Education v. Barnette. 

The very purpose of a Bill of Rights was to 
withdraw certain subjects from the vicissitudes of 
political controversy, to place them beyond the reach 
of majorities and officials and to establish then as 
legal principles to be applied by the courts. One's 
right to life, liberty, and property, to free speech, 
a free press, freedom of worship and assembly, and 
other fundamental rights may not be submitted to a 
vote; they depend on the outcome of no elections.^^ 

The injection of the abortion issue into the debate ovmr 
this legislation clearly illustrates just how dangerous a 
Pandora's box the Court has opened. 

Surely there can be no more difficult and divisive issue 
gripping our nation today than the abortion question.  As the 
Court continues to weaken, and possibly overturn. Roe v. Wade, 
that debate will grow ever more heated.  As the courts defer to 
the legislatures in a growing number of abortion related areas, we 
will be faced with ever more legislative opportunities to argue 
over abortion.  We may be approaching the day when it will be 
impossible for Congress to take any action without an abortion 
fight being part of the legislative process.  I hope not, but I 
fear so. 

In the case of H.R. 2797, it has been suggested that this 
legislation goes beyond merely overturning the Smith decision by 
creating a free exercise right to abortion and abortion funding 
that the Courts never would have recognized using the Sherbert 
test.  It has been further suggested that the Supreme Court's 
earlier interpretations of the Free Exercise Clause lend 
themselves to the establishment of a broad right to abortion in 
the event that Roe is overturned.  For these reasons, some have 

12 id., at 888. 

^3  319 U.S. 624, 638 (1943). 
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urged that language specifically excluding these sorts of claims 
froB the coverage of this bill be Included.  Such an exclusion is 
contained in H.R. 4040, the Religious FreedoB Act, introduced liy 
our colleague Chris Snith of New Jersey. 

Although the claim has been advanced for many years, the 
Supreme Court has never considered directly the guestion whether 
there is a free exercise right to have an abortion or to obtain 
abortion funding. 

If, however, the opponents of RFRA fear that a fair 
interpretation of the Free Exercise Clause pre-Sni^ included 
some sort of abortion right, then their quarrel is not with this 
legislation but with the Bill of Rights itself.  This position is 
tantamount to suggesting that the First Amendment should not have 
been ratified without some clear anti-abortion language.  That is 
not how the Framers wrote it and that is not haw the states 
ratified it. 

The charge that RFRA actually writes new law in the abortion 
arena is plainly groundless. 

RFRA, by using the same standard of review for all free 
exercise claims, is true to the religion-neutral form of the First 
Amendnent.  RFRA does not prescribe a special standard of review 
for claims involving abortion or any other potential free exercise 
claim.  That novel idea finds is first expression not in the First 
Amendment, nor in the decisions of the Supreme Court, but in H.R. 
4040.  Perhaps that is why the word "restoration" was dropped from 
its title.  RFRA is drafted, as was the First Amendment, to be 
scrupulously neutral with respect to any religious practice.  To 
do otherwise would take Congress down the perilous road of voting 
on potential free exercise claims — a precise codification of 
Saith- 

This Committee has received testimony from scholars and 
activists with vastly different views on the abortion question. 
Members of this Committee who are concerned should be able to 
judge for themselves whether the Court is likely overturn Roe v. 
Wade and then use a religious freedom statute that incorporates 
the Sherbert test and does not mention abortion to restore all the 
rights established in Roe. 

Prominent opponents of legalized abortion have joined with 
their pro-choice foes in support of this legislation because it 
appropriately takes the position of strict neutrality on the 
alsortion question as it does on every potential claim. 

The National Association of Evangelicals, the Agudath Israel 
of America, the Concerned Women for America, Paul Weyrich's 
Coalitions for America, the Christian Action Council, the 
Christian Life Commission of the Southern Baptist Convention, the 
Traditional Values Coalition, the Home School Legal Defense 
Association, the American Association of Christian Schools, the ' 

en-^AA  — Q'4 - S 
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Christian Legal Society, to nane a few, see no contradiction 
between their staunch opposition to legalized abortion and thia 
legislation. 

In fact, more than a few of these organizations have argued 
that their opposition to legalized abortion stems directly froa 
their fundamental religious beliefs — a fact that makes RFRA a 
top legislative priority for them. 

Of course, the foregoing begs the question:  why shouldn't 
concerned abortion opponents play it safe and include the proposed 
exclusion? Why has this language drawn such intense opposition 
from so many people on both sides of the abortion issue? 

This is an important question and it goes to the very core 
of the intent behind my legislation. 

Were Congress to include specific abortion language, or even 
if we expressed some less specific Congressional intent one way or 
another, we would, in effect, be selecting among potential free 
exercise claims and choosing a higher level of protection for the 
ones a majority of Congress approves, and a lower level of 
protection for the less popular ones. 

I can assure the members of this Committee that there will 
be no shortage of such amendments once Congress gets in the 
business of voting on them.  The Smith decision was an open 
invitation from the Court for Congress to begin this dangerous 
enterprise.  I do not think history will judge the 102nd Congress 
very well if the intense emotional appeal of the abortion issue 
drove us to accept the Justices' offer. 

If Congress attempts to sort through potential free exercise 
claims, and apply to them different standards of review, we would 
also be in violation of the Free Exercise and Establishment 
Clauses of the First Amendment.  The Free Exercise clause would be 
violated by an amendment that targets a specific practice 
prescribed by a sincerely held religious belief for different 
adverse treatment.  The Establishment Clause would be violated 
because Congress would be favoring one religion over another by 
providing different levels of protection to different religious 
beliefs. 

This is far frcm a hypothetical issue. 

As the representative of the largest Orthodox Jewish 
comnunity in the country, a religious community which has 
consistently opposed legalized abortion in the courts and the 
legislatures, I can report that my Orthodox Jewish constituents 
have a sincerely held religious belief that a woman whose life is 
endangered by a pregnancy has a religious obligation to end that 
pregnancy. 

The effect of language excluding abortion claims would be to 
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deny that dying Jewish woaan her day in court on the same basis as 
all other religious claimants whether they wish to give minors 
wine in religious ceremonies or the right to throw people in 
volcanos.  Legislation of this sort would not only be in plain 
violation of the Free Exercise and Establishment Clauses of the 
First Amendment, it would also be an affront to the religious 
beliefs of millions of American Jews. Calling such legislation a 
•Religious Freedom Act" only adds insult to injury. 

The intent of H.R. 2797 is clear. It is the indei>endent 
judiciary, not the political branches of government, that should 
inquire into the sincerity of an individual's religious beliefs. 
It is the independent judiciary, not the Congress, that should 
strike the delicate balance between religion and the will of the 
majority. It is the application of the same protective standard 
to everyone's religion, no matter how unusual or unpopular, that 
should decide these difficult conflicts. 

The abortion question provides this Committee with a clear 
example of how the passions associated with a highly charged 
political issue can lead Congress to attack, however 
inadvertently, the ancient faith of a deeply religious people. 

Religious freedom is the foundation of our way of life. 
This nation has always provided a haven for refugees from 
religious persecution.  He are Americans because those who came 
before us voted for freedom with their feet.  My family, like 
many of yours, came here to worship freely.  Even today, Jews from 
Syria, Buddhists from Southeast Asia, Catholics from Northern 
Ireland, Bahais from Iran, and many more, willingly renounce their 
homelands and risk their lives for the so-called "luxury' of 
religious freedom. 

If religious freedom has any meaning at all, it is that 
everyone's exercise of religion must be protected equally — free 
from the threat that popular passions will interfere with the 
enforcement of so fundamental a liberty.  It must mean that our 
religious practices must be protected from governmental 
interference in all but the most compelling circumstances.  Unless 
the right to the free exercise of religion is protected in the 
very hard cases, then our first freedom will really be reduced to 
a hollow shell, fit only to be paraded down Main Street every 
July 4. 

Respect for diversity, and particularly religious diversity, 
was one of the fundamental principles that guided the framers of 
the Constitution.  The Constitution's guarantee of religious 
freedom is as much a practical guide for good government and 
social stability as it is a moral imperative.  By restoring the 
workable constitutional standard that protected the free exercise 
of religion for nearly 30 years, the Congress will celebrate the 
200th birthday of the Bill of Rights in a most appropriate manner. 
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Honorable Don Edwards 
Chairaan 
Subconmittee on Civil and 
Constitutional Rights 
H1-A806 O'Neill HOB 
Washington, D.C. 20515-6220 

Dear Don: 

I want to express to you once again ny sincerest appreciation for 
the support you have given H.R. 2797, the Religious Preedoa 
Restoration Act.  I an especially grateful for the two days of 
hearings you held on Hay 13 and 14, 1992, to consider ny 
legislation and the inportant issues raised by the U.S. Suprene 
Court's disastrous 1990 decision in gnploynent Dj-vision v. Smith. 

I would also appreciate the opportunity to clarify further the 
scope of H.R. 2797 for the record.  I regret that floor votes cut 
short our discussion of this important question, and I hope that 
this letter can be added to the record so that the legislative 
history can be as clear as possible. 

There was sone discussion during the hearing concerning the 
relationship between particular practices which a court night 
protect as an "exercise of religion" and the underlying sincerely 
held religious belief which would support such a claim. 
Specifically, the question was asked whether H.R. 2797 would 
protect only those acts "compelled" by a sincerely held religious 
belief, or whether it would also protect acts "motivated" by such 
a belief. 

As you nay know, although the word "motivated" does appear in 
H.R. 4040, introduced by our colleague Chris Smith, neither 
"motivated" nor "compelled" appears anywhere in H.R. 2797.  In 
fact, long after I deleted it from an earlier draft of the bill, 
the word "notivated" continues to generate far more heat than 
light.  After careful consideration I concluded that the term 
"free exercise of religion," used by the drafters of the First 
Amendment, most accurately described what I hoped to protect 
through passage of RFRA. 

Although a devout individual night identify sone religious 
aspect to many everyday actions, it would, as a general rule, not 
be accurate to describe everything that person does as an 
"exercise of religion." The challenge in drafting this 
legislation was to indicate to the courts Congress' Intent to 
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distinguish between practices which may have soae religious 
content but which are essentially secular in nature, and those 
practices which are clearly exercises of religion. 

In a letter to Rep. Paul Henry and ne, dated February 21, 
1991, Professors Michael W. McConnell, at the University of 
Chicago Law School, and Douglas Laycock, at the University of 
Texas at Austin Law School, and Valpariso Law School Dean Edward 
McGlynn Gaffney, explained this drafting problen with great 
clarity: 

It is difficult to capture the idea of the 
dictates of conscience in statutory language because 
different theological traditions conceptualize the 
force of [G-d's] noral order in different ways.  Some 
treat it as a binding moral law; others view it as an 
expression of [G-d's]  will, which believers will 
freely conform to out of love and devotion to 
[G-d] . it would be a mlstaXe to tighten the 
language of the Act by confining it to conduct 
"compelled by" religious belief.  By the same token, 
the Act should not refer to conduct "consistent with" 
religious belief, since this would go beyond the 
dictates of conscience. 

The drafters of the First Amendment, in choosing the term 
"exercise of religion," rightly left the judiciary enough 
flexibility to protect the exercises of different religions on an 
equal, case-by-case basis.  As the attached memorandum prepared by 
the Congressional Research Service illustrates, the Court has 
"not been limited to any particular verbal formula in describing 
what constitutes a religious exercise for First Amendment 
purposes."  The approach of the Framers and of the Court reflects 
the complex realities of this critical question. 

Here Congress to go beyond the phrasing chosen by the 
drafters of the First Amendment by specifically confining the 
scope of this legislation to those practices compelled or 
proscribed by a sincerely held religious belief in all 
circtimstances, we would run the risk of excluding practices which 
are generally believed to be exercises of religion worthy of 
protection.  For example, many religions do not require their 
adherents to pray at specific times of the day, yet most members 
of Congress would consider prayer to be an unmistakable exercise 
of religion. 

To say that the "exercise of religion" might include acts 
not necessarily compelled by a sincerely held religious belief is 
not to say that any act merely consistent with, or not proscribed 
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one's religion would be an exercise of religion.  As I pointed out 
in oy testiaony, it would not be reasonable to argue, for example, 
that a person whose religion did not proscribe the possession of a 
nachine gun had a free exercise right to own one notwithstanding 
applicable federal laws. 

The Religious Freedon Restoration Act avoids codifying either 
extreme by protecting the "exercise of religion," a tent 
sufficiently familiar to the courts to provide a useful framework 
for application of the Act.  RFRA follows the sensible approach 
of the First Amendment by leaving to the courts the job of 
determining, on a case-by-case basis, whether or not a particular 
practice is indeed an exercise of religion. 

I do not believe that this Congress can do any better than the 
Framers of the Bill of Rights when they chose to protect the "free 
exercise of religion" and leave its definition to the independent 
judiciary on a case-by-case basis.  It would be tragic if the 
effort to overturn Saisti resulted in Congressional Inquisitions 
into, and determinations of, the content of religious law, or a 
narrow statutory definition of what is a "religion" or a religious 
"exercise."  The political branches of government have never been 
suited to such tasks.  Even the independent judiciary has been 
careful to inquire only into the nature and sincerity of an 
individual's religious belief on a case-by-case basis, avoiding 
broader inquiries into a particular denomination's doctrine, or 
the nature of religion generally.  It is a wisdom I hope will 
guide this Congress in its consideration of the Religious Freedom 
Restoration Act. 

Thank you as always for your continued support for this 
legislation.  I look forward to working with you to restore our 
first freedom. 

Member of Congress 

cc:  Subcommittee Members 

SJS:dl 

Enclosure 
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June 11, 1992 

TO Honorable Stephen J. Solarz 
Attention:  David Lachmann 

FROM American Law Diviaion 

SUBJECT Supreme Court Description* of Conduct Constituting the 
EUerciae of Religion 

This is in response to your inquiry regarding the language the Supreme 
Court has used in describing conduct that tt has deemed to constitute the 
exercise of religion. The underlying issue concerns whether the exercise of 
religion has been deemed by the Court to be limited to actions that are 
compelled by religious beliefs or has been more inclusive. 

The cases indicate that the Court, although frequently finding the religious 
practice in question to have been compelled or commanded by reli{^ous belief, 
has not been limited to any particular verbal formula in describing what 
constitutes a religious exerciae for First Amendment purposes. In Prince v. 
Maaaachusttts, 321 U.S. 158, 163 (1944), the Court upheld a Sute prohibition 
on children participating in street evangelizing while accepting the child's 
characterization of her proselytizing as a 'religious duty.' In Murdoch v. 
Pennsylvania, 319 U.S. 105, 108 (1943), the Court struck down a licensing tax 
imposed on religious colporteurs while describing the Jehovah's Witnesses' 
practice of house-to-house evangelism in terms of'obeying a commandment of 
God.' In Cleveland v. United States, 329 US. 14. 20 (1946), the Court upheld 
the conviction of a Mormon for violating the Mann Act even though it found his 
practice of polygamy to be "motivated by a religious belief" In Braunfeld v. 
Brown, 366 U.S. 599, 601-602 (1961), the Court found a Sunday closing law not 
to violate the (Vee exercise rights of Jewish Orthodox merchants, althou^ it 
said the "Orthodox Jewish faith...requires the closing of their places of business 
and a total abstention from all manner of work from nightfall each Friday until 
nightfall each Saturday' and further described that Sabbath observance to be 'a 
basic tenet of the Orthodox Jewish faith.' More generally, the Court in 
Braunfeld, at 603, described the exercise of religion to be "action..an accord with 
one's religious convictions." 

Again, in Sheri>en v. Vemer, 374 U.S. 398. 404. 410 (1963), the Court held 
a Seventh Day Adventist to be eligible for unemployment benefits despite being 
unavailable for work on Saturday and described her observance of a Saturday 
Sabbath to be "following the precepts of her religion* and as involving 'religious 
convictions respecting the day of rest.* In Wisconsin v. Yoder, 406 U.S. 205,216 
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(1972), the Court held theAmish tobeconstitutionally exempt from the last two 
years of a Slate's compulsory education requirement and said, generally, that to 
be within the protection of the religion clauses, claims "must be rooted in 
religious belief Of the Amish way of life, the Court said it was "not merely a 
matter of persona! preference, but one of deep religious conviction..., stem[ming] 
from their faith..., (a) response to their literal interpretation of the Biblical 
injunction from the Epistle of Paul to the Romans, 'be not conformed to this 
world." This injunction, the Court said, was a 'command, fundamental to the 
Amish faith." In Thomas v. Review Board, Indiana Employment Security 
Division, 450 U.S. 707, 715 (1981), the Court found a Jehovah's Witness to have 
terminated his employment "for religious reasons" although his refusal to work 
on an armaments production line stemmed from an interpretation of the Bible 
not shared by other Jehovah's Witnesses. In the context of that case the Court 
observed that "[o)ne can...imagine an asserted claim so bizarre, so clearly 
nonreligious in motivation, as not to be entitled to protection under the Free 
Exercise Clause; but that is not the case here....* 

In United Stales v. Lee, 455 U.S. 252, 257 (1981), the Court found 
participation in the Social Security system to be "forbidden by the Amish faith" 
but nonetheless upheld the imposition of Social Security taxes on Amish 
employers. In Bob Jones University v. United StaUs, 461 U.S. 574, 602 (1983), 
the Court upheld IRS' imposition of a racial nondiscrimination condition on the 
tax exemption afforded private schools while finding the University's policies of 
racial discrimination to be "based on a genuine belief that the Bible forbids 
interracial dating and marriage." In Goldman v. Weinberger, 475 U.S. 503, 510 
(1986), the Court upheld a military dress code that had the effect of forbidding 
a Jewish rabbi from wearing a yarmuike while on duty, describing the wearing 
of a yarmuike to be a practice "required by his religious beliefs." 

Hobbie v. Unemployment Appeals Commission of Florida, 480 VS. 136,137, 
141 (1987) again involved the denial of unemployment benefits to a Seventh Day 
Adventist who was unemployed because she observed a Saturday Sabbath, the 
Court describing her Sabbath observance as '<eing based on "sincerely held 
religious convictions" and as involving "fidelity to religious belief" In O'Lotie v. 
Estate ofSh')' .», 482 U.S. 342, 345 (1987), the Court upheld prison regulations 
that had the effect of denying some Muslim inmates the opportunity to 
participate in a weekly worshio service called Jumu'ah despite finding the 
Jumu'ah to be "commanded by the Koran." In Lyng v. Northwest Indian 
Cemetery Protection Association, 485 U.S. 439, 451 (1988), the Court found no 
coniititutional violation in the construction of a rond through public lands used 
by several Indian tribes for various religious practices, staling simply that the 
practices were "traditional." In Frazee v. Illinois Department of Employment 
Security, 489 US 829, 834 (1989), the Court once again found the denial of 
unemplojTno'it benefits to a person who refused to accept a job involving work 
on his Sabbath to be unconstitutional, saying his refusal in this instance "was 
based on sincerely held religious belief." 

Finally, in Employment Division, Oregon Department of Human Resources 
V. Smith, 494 U.S. 872 (1990), the Court found no constitutional violation in 
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Oregon's denial of unemployment beneflta to drug counselors who had been 
fired for participating in an Indian ceremony involving the ingestion of peyote, 
describing their participation as involving 'religious motivation' (at 878). More 
generally, the Court spoke of the exercise of religion in terms of "acts or 
abstentionB...engaged in for religious reasons, or...becau8e of the religious belief 
that they display' (at 877), 'an act that his religious belief forbids (or requires)* 
(at 878), 'religiously motivated action' (at 881), 'conduct..accompanied by 
religious convictions' (at 882), and 'actions thought to be religiously 
commanded' (at 888). The four dissenters in the case spoke of the exercise of 
religion as including 'conduct motivated by sincere religious belief (at 893 and 
897), 'conduct mandated by an individual's religious beliefs* (at 893), 'religiously 
motivated conduct' (at 893, 894, and 898), and 'religious duties' (at 901). 

I hope the above is responsive to your request If we may be of additional 
assistance, please call on us. 

ClSav^^. 
David M. Ackerman 
Legislative Attorney 
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Mr. EDWARDS. Let me iust ask you one question. 
In Orthodox Jewry, did you say that an abortion is required 

under certain circumstances, where the life of the mother is threat- 
ened? 

Mr. SoLARZ. As I understand it, Mr. Chairman, Orthodox Jews 
believe that when the life of the mother is at stake and where a 
choice has to be made between preserving the life of the mother or 
aborting the fetus, she is obligated under her religion to have an 
abortion. 

Now, there are, of course, technical questions about whether her 
life is really in danger, and that is a judgment which has to be 
made. But if it is believed that her life is at stake, she is under 
an affirmative religious obligation to have an abortion. That is the 
only circumstance under which Orthodox Judaism requires an 
abortion. Any one of a hundred other reasons for having an abor- 
tion—it might jeopardize the mental health of the mother, they 
might not have the money to brine the child up, it might prevent 
her from holding a job, it might threaten her marriage, it might 
disturb her mental health—whatever the other reasons may be, to 
Orthodox Jews those other reasons are not acceptable and do not 
iustify an abortion; and, indeed, under every circumstance but the 
life of the mother, an abortion, to Orthodox Jews, is forbidden. 

Now, for Reform and Conservative Jews, among Reform and Con- 
servative Jews there is an agreement that when the life of the 
mother is at stake, an abortion is required. But Conservative and 
Reform Jews differ from Orthodox Jews in the sense that they be- 
lieve that even when the life of the mother is not at stake, an abor- 
tion is permissible, it is not prohibited. They don't argue that for 
other reasons than the life of the mother, abortion is required, but 
they do argue that for other reasons abortion should be permitted. 

Mr. EDWARDS. Suppose she doesn't want to do it? 
Mr. SoLARZ. And her life is at stake? 
Mr. EDWARDS. Yes. 
Mr. SoLARZ. And she  
Mr. EDWARDS. They can't make her have an abortion. 
Mr. SoLARZ. No, of course not, any more than under Jewish law 

she is obligated not to eat unkosher food. But if she wants to eat 
unkosher food—she is not supposed to work on the Sabbath, but if 
she wants to, nobody can stop her. She is simply violating her reli- 
gious obligations. 

But in a free country, hopefully, we not only have the right to 
follow our religious obligations, we also have the right, if we 
choose, to ignore them. 

Mr. EDWARDS. Thank you. 
Mr. Hyde. 
Mr. HYDE. Thank you, Mr. Chairman. 
First of all—and we could argue about this for years—^you talk 

about where the life of the mother is at stake, an abortion is man- 
dated by Orthodox Jewish law. I don't know of any State in the 
Union—I certainly have never objected to abortion where the life 
of the mother is at stake. But the claim to life is equal. It isn't a 
life for inconvenience or because I have five children, because the 
child will be born with spina bifida or Down's syndrome. All of 
those are lesser considerations. But a life for a life is an equal con- 
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sideration. So I don't know where—anywhere where an abortion to 
save the life of the mother is not permitted. 

But not to put too fine a point on it, I have thought long and 
hard about this issue. Every time a woman's—^pregnant woman's 
life is at stake and an abortion is going to save that life, it usually 
is not an abortion, as such; it is an ectopic pregnancy where the 
pregnancy is occurring in the fallopian tube and into the—^in the 
uterus, and if it continues, she will hemorrhage and die. So it is 
the removal of an ectopic pregnancy. The abortion, which by defini- 
tion is the removal from the body of the woman of the fetus, occurs 
incidentally, incidental to the main operation. 

Cancerous uterus—if a pregnant woman has cancer of the uter- 
us, you have to remove that uterus or it will metastasize. That is 
an abortion, but secondary to the primary surgery of removing the 
cancerous uterus, traumatized uterus. 

So all of those don't resolve themselves down to an abortion to 
save the life of the mother. The abortion is secondary. 

So I don't think you need to fear that some woman whose reli- 
fion mandates an abortion because her life is at stake if she 

oesn't have an abortion—that is not really, I don't think, going to 
occur. That is just my view, anyway. 

I think we can agree that there are religious groups other than 
the Orthodox Jewish that believe and assert fervently and passion- 
ately that there is a free exercise right to an abortion. I need only 
cite the Religious Coalition for Abortion Rights, the American Jew- 
ish Congress, the Presbyterian Church (U.S.A.), United Methodist 
Church, Episcopal Women's Caucus, United Church of Christ—all 
joined in an amicus curiae brief in Webster v. Health Services, and 
they all joined in asserting that even though the Missouri law reg- 
ulating abortion makes no mention of religion, it violates the free 
exercise clause of the first amendment. 

So I think we can predict—and I won't bore you or burden you 
with other cases that are pending, where the ACLU, as well as the 
Religious Coalition, has made the same claim—there is an religious 
ri^t to an abortion. I am glad we agree. 

Mr. SoLARZ. We don't really agree. 
Mr. HYDE. We agree those claims are being made. 
Mr. SoLARZ. I agree with you that the brief you read or the ex- 

cerpt you read from the brief contains language which was in the 
brief. 

Mr. HYDE. Asserts that there is a religious  
Mr. SoLARZ. I am making a somewhat different point, and that 

is that I do not believe—at least I am not aware of any maior reli- 
^on in this country—indeed, any established religion which takes 
the position that, other than in a situation where the life of the 
mother is at stake, if a woman becomes pregnant, that there are 
circumstances where her religion requires her to have an abortion. 

I do agree with you, Mr. Hyde, that there are many religions 
which believe that women should have the right to have an abor- 
tion; but there is a big difference between arguing that a woman 
should have the right to an abortion and arguing that her religion 
requires her to have an abortion. And if the religion doesn't require 
her to have an abortion, and if a State prohibits abortion, then I 
don't believe that she has a basis on which to convince the court 
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that the State does not have a compelling interest in requiring her 
to have an abortion because it would violate her religious obliga- 
tions. 

Mr. HYDE. Well, does your bill, H.R. 2797, protect conduct com- 
pelled by religious belief, or conduct motivated by religious belief? 

Mr. SoLARZ. I think that fine distinction is something that I 
would prefer to leave to the courts. 

Mr. HYDE. We are drawing a statute now, and legislative intent 
is important. As the chief sponsor, your views on this are critical; 
and therefore, I would like to know your view rather them just pass 
the ball to the court. 

Mr. KoPETSKl. Will the gentleman yield? Would you restate the 
question? 

Mr. HYDE. Surely. 
Does H.R. 2797 protect conduct compelled by religious belief or 

conduct motivated by religious belief? You can see the difference. 
Mr. SOLARZ. It is a very fine point. 
Mr. HYDE. A very important point. 
Mr. SoLARZ. I would be reluctant to limit it to actions—I would 

be reluctant to limit it to actions compelled by religion, as distin- 
guished from actions which are motivated by a sincere belief. 

However  
Mr. HYDE. Now we are getting to it. All of this stuff about being 

compelled is really beside the point. It is, someone who says my re- 
ligion nudges me toward—I think it is compatible with my religion 
to have an abortion. That is motivated. And that is protected by 
your bill. 

Mr. SoLARZ. No, it isn't. 
Mr. HYDE. What is it, then? 
Mr. SoLARZ. As you stated it, if a person said that religion is— 

an abortion is compatible with my religion, therefore, I should be 
entitled to have one, is not a persuasive argument. I will tell you 
why. 

Let me give you another example. Let's say Congress or a State 
were to pass legislation prohibiting the possession of handguns. 
Somebody came in and said, there is nothing in my religion which 
prohibits the possession of handguns. For me to have a handgun 
is compatible with my religion; therefore, they can't restrict my 
right to have a handgun because it violates my religious freedom. 
I tihink that would not be a particularly persuasive argument. 

The question  
Mr. HYDE. NOW, please. 
Mr. SoLARZ. The question is not what is permitted by the reli- 

gion, but what is required by the religion. 
Mr. HYDE. NO, that is not the question. The question is my deci- 

sion to have an abortion is motivated by God talking to me and 
telling me, I have got four kids, I can't devote the time to a fifth 
one, it would be immoral for me to have to raise another one, we 
don't have the money, I have got a career on the line, the religious 
thing to do, the godly thing to do, and my religion—^you know, God 
spoke to me last night and said, have an abortion. That is what I 
want to know. 
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Let me read to you from a lawsuit, Jane Liberty—this is in Utah, 
and it is going on right now, is it not? Let me quote to you from 
the plaintiff in that case. 

"I am a practicing Christian and have talked to my minister 
about how to handle this unintended pregnancy. He helped me 
come to the conclusion that terminating this pregnancy was a 
choice consistent with my faith. It would be wrong lor me to have 
another baby at this point, wrong for my children, wrong for me, 
and wrong for the baby to which I would give birth. With an infant, 
I would have to give up my goal of independence for myself and 
my children." 

Well, that is motivated it would seem to me, by religious belief, 
and it seems to me from your answer that your bill protects that 
motivation. That is what I am worried about. 

Mr. SoLARZ. All that my bill does in that regard is permit some- 
one to make the argument. It certainly doesn't compel the court to 
accept it. And I believe the way you have put it, it would not be 
accepted. 

I find it inconceivable—inconceivable that a Supreme Court 
which will repeal Roe v. Wade will then turn around and, in effect, 
create a situation in which any woman who comes into the Court 
and says, my religion tells me I should have an abortion, is now 
going to establish the right of such a woman to have an abortion. 

Mr. HYDE. Now, Mr. Solarz, the Supreme Court, if it does—and 
I wouldn't bet the ranch on it—reverse Roe v. Wade, need not find 
a compelling interest in the preservation of prebom life. It can, and 
probably will, reverse Roe; if it does on the grounds that there is 
a liberty interest found in the right to privacy, found in the ema- 
nation of a penumbra or something like that. But this fundamental 
right need not be reduced or diminished by finding a compelling 
State interest. 

Now, please—now, no compelling State interest has neutralized 
Roe V. Wade. A woman wants an abortion, and her religion tells 
her she should get an abortion. This bill that you are offering pro- 
vides her a statutory basis because there is no restriction that can 
negate her right to this abortion, this restoration of the fundamen- 
tal right to an abortion, unless it is to further a compelling govern- 
mental interest, and it is essential to further a compelling govern- 
mental interest. 

Mr. SOLARZ. Let me try to answer this from what I would hope 
would be the perspective you bring to it, by saying, Mr. Hyde, that 
the reality of the Smith decision, in terms of its implications for the 
freedom of religion in our country, is a very disturbing one. 

Mr. HYDE. I agree. 
Mr. SOLARZ. We already see the consequences of it. That is a 

fact, and I am glad we agree on it. 
I think vou have to balance against that what strikes me as the 

exceedingly remote and unlikely contingency, even if the Religious 
Freedom Restoration Act is adopted, and even if subsequent to its 
enactment and the adoption of State laws restricting the right of 
women to have an abortion, a litigant comes into court making the 
argument that you have just made—and I certainly think it is pos- 
sible people will make those arguments; as you know, all sorts of 
arguments are advanced, and when people are trying to achieve a 
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result, they will present any argument they can think of that con- 
ceivably might help them. 

Under those circumstances, it seems to me the chances that a 
court will find in favor of the litigant are exceedingly slim—I hap- 
pen to think nonexistent—but I will be prepared to concede for the 
purposes of discussion that there is a remote possibility. But that 
is the point. I think it is very remote. 

So the dangers which concern you—which I have to say, frankly, 
are not dangers which particularly concern me, because we have, 
as you know, a difference of opinion on the underlying question of 
the permissibility of abortion—^but the dangers which concern you 
are extremely remote, whereas the dangers of the Smith decision 
are palpably real. 

Mr. HYDE. If they are so remote, why won't you agree, as we ulti- 
mately did in Grove City, to provide statutory language that neu- 
tralizes this remote possibility? And I would click my heels and ap- 
plaud. I would beg the President to sign the bill. 

Mr. SoLARZ. For a number of reasons. First of all, as I suggested 
Ereviously, the exemption which Mr. Smith seeks in his bill would 

ave the effect of restricting the religious freedom of one group of 
Americans, Orthodox Jews  

Mr. HYDE. The life of the mother is fine. Let's put that in the 
bill. 

Mr. SoLARZ. Second, if it were put in the bill—and I would cer- 
tainly say if it were it would be an improvement—I would still find 
it unacceptable for a number of other reasons. First, I don't think 
it should be the job of the Congress to pick and choose among 
which religious rights are legitimately a subject of presentation to 
the courts. 

Second, I think if that were included, it would probably fatally 
compromise the prospects for the passage of the legislation; and in 
order to gain the benefit of dealing with what, from your perspec- 
tive, is a very remote possibility, we would run a much greater risk 
of losing the coalition which—many of the people in the coalition 
have been assembled behind this bill. 

The bill itself wouldn't pass, and the underlying threat to reli- 
gious freedom which has been posed by the Smith decision would 
nave not been dealt with. And that is really why. And I think 
therefore it is an unacceptable tradeoff. 

Now, I know you can say to me, since I think the chances that 
such a claim of a religious right to an abortion where the life of 
mother isn't at stake would not be adopted anyway, what is there 
to lose by including a provision that could be used by someone rais- 
ing the claim? And if that was all that was involved, we might be 
able to work something out. 

But we are not the only ones involved. And I think as a practical 
matter, the bill would sink; and then the objective that you and I 
both share—and I know at one time you very seriously considered 
supporting this, and I know you are sympathetic to the underlying 
thrust of what we want, and that is one of the reasons I would 
hope, Mr. Hyde, that as you consider how to deal with this. If and 
when you decide or someone decides to offer an amendment to this 
dealing with the abortion problem that you believe the bill creates, 
that itthat is not accepted and it comes down to a choice between 
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this bill or nothing at all, that having made your effort in good 
faith and in good conscience to deal with this contingency, you will 
support the bill in its final passage. 

Mr. HYDE. If you will indulge me for one more moment—and you 
have been awfully patient, and so have you, Mr. Kopetski—the re- 
ality is, the Supreme Court has not applied a compelling State in- 
terest. 

You are saying you are restoring the law pre-Smith. It isn't so. 
There are lists; 75 cases are listed by Judge Noonan where reli- 
gious freedom has been a4judicated not consonant with the compel- 
ling State interest that was pre-Smith. 

Mr. SOLARZ. What do you mean by "not consistent?" The compel- 
ling interest standard, as you know, doesn't automatically result in 
a position in favor of the assertion of religious freedom. 

Mr. HYDE. It was applied, but they lost. It wasn't successful. 
Mr. SoLARZ. That is the whole point. I am not taking the posi- 

tion, nor does the bill take the position, that an assertion of reli- 
gious right or obligation should transcend every other claim ad- 
vanced by the State, any more than you and I know, in the case 
of free speech, the right to get up in a crowded theater and shout 
fire is superseded by the right of society to protection from the 
panic induced under those circumstances. 

So this is simply a balancing test. And while I deeply believe in 
religious freedom, I am not prepared to say that somebody who de- 
vises a religion which requires child sacrifices should be entitled to 
grab children off the streets and slaughter them because their reli- 
gion requires one child sacrifice a day. 

Mr. HYDE. Well, we have to vote. Thank you very much. Sorry. 
Mr. EDWARDS. Mr. Kopetski, we have to go vote. Do you want to 

release the witness? 
Thank you very much, Mr. Solarz. We appreciate your testimony. 
Immediately upon our return we will hear from our colleague, 

Christopher Smitn. 
[Recess.] 
Mr. EDWARDS. The subcommittee will come to order. We welcome 

now our colleague, Christopher Smith. Chris represents the people 
of the Fourth District of New Jersey. Mr. Smith has actively par- 
ticipated in the antiabortion movement by serving both as the exec- 
utive director of the New Jersey Right to Life Committee and as 
cochairman of the Congressional Prolife Caucus. 

Mr. Smith is the chief sponsor of H.R. 4040, the Religious Free- 
dom Act. We welcome you, Mr. Smith. Without objection, your full 
statement will be made a part of the record. You may proceed, and 
see if you can you keep it within a limited time, because we have 
a lot more witnesses. 

STATEMENT OF HON. CHRISTOPHER M. SMITH, A REPRESENTA- 
TIVE IN CONGRESS FROM THE STATE OF NEW JERSEY 
Mr. SMITH. I understand. I will do my very best. 
Thank you, Mr. Chairman and Mr. Hyde. I appreciate the oppor- 

tunity to testify before the subcommittee today on legislation de- 
signed to overcome the adverse impact on religious freedom in this 
country resulting from the Supreme Court's 1990 decision in Em- 
ployment Division v. Smith. 
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The practical result of the Smith case is that individuals or orga- 
nizations whose religious practices are burdened by a particular 
law, regulation or administrative action are placed at a great proce- 
dural disadvantage when pursuing relief from the sometimes capri- 
cious government intrusion. Under the Smith approach, almost any 
reason advanced by government will justify restraining religious 
practices so long as the particular governmental action does not 
single out religion for adverse treatment. 

FVom the founding of our Nation, Mr. Chairman, religion has en- 
joyed a very special position. The Smith decision places that special 
status in jeopardy. The ability of individuals or organizations to 
practice their religion without unnecessary governmental inter- 
ference is guaranteed by the first amendment. Governments should 
be held to a strict standard before they are allowed to interfere 
with or burden the practice of religion. 

Last year my good friend and colleague, Steve Solarz, the pre- 
vious witness, introduced H.R. 2797, the Religious Freedom Res- 
toration Act. While I believe this legislation was introduced with 
the best of intentions, some very notable legal scholars, religious 
organizations, and prolife groups have expressed serious reserva- 
tions about its potential impact in the area of abortion policy. A 
concern has been raised about H.R. 2797's possible effect on the tax 
exempt status of religious organizations and their capacity to par- 
ticipate in government-sponsored social service programs. 

Some supporters of H.R. 2797 have confirmed, consistent with 
the plain language of the bill, that its provisions could be used to 
challenge State and Federal statutes and regulations designed to 
Erotect the unborn. Free-exercise-of-religion claims to abortion have 

een made in the past and in current litigation. In many instances, 
those claims have been supported and advanced by some who ac- 
tively support H.R. 2797. I point this out not to impugn the mo- 
tives of any groups or individuals, but rather to simply acknowl- 
edge the reality that H.R. 2797 can and will be usea to advance 
the cause of abortion. 

As one who has labored long and hard to protect the innocent un- 
born from destruction by abortion, I cannot support legislation that 
puts human life in jeopardy. During my years in Congress, I have 
spent a great deal of time, as well, fighting for religious freedom, 
both here and abroad. I believe that this cause and the protection 
of innocent human life are compatible. It is for this reason that I 
sponsored H.R. 4040. 

As you pointed out, the Religious Freedom Act—where applica- 
ble, it would require the Government to demonstrate that a policy 
or practice that burdens religious practice is essential to further a 
compelling governmental interest and is the least restrictive means 
of furthering that interest. In this sense, it is very similar to Mr. 
Solarz's bill, but differs in that it could not be used as a new statu- 
tory basis to pursue abortion rights. 

I read, Mr. Chairman, with interest the testimony of Nadine 
Strossen, the president of the ACLU, which was presented before 
this subcommittee yesterday. Ms. Strossen pointed out that Jewish 
law requires an abortion when the mother's life is in danger. Con- 
gressman Solarz and some representatives of national organiza- 
tions have also raised this concern. 
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Ms. Strossen took note that, and I quote, "now Chief Justice 
Rehnquist recognizes that preventing an abortion to save a wom- 
an's life was beyond the State's power," in his Roe dissent. She also 
offered the legal opinion of the ACLU that a claim with such a re- 
striction would not be upheld without H.R. 2797. 

I would like to further reassure Congressman Solarz and who- 
ever shares this concern about the life-of-the-mother exception. I 
believe that the chance of any State legislature enacting a law that 
does not contain a life-of-the-mother exception is absolutely nil. Be- 
yond the political and policy considerations which would argue 
against such a proposal, it would be extremely imprudent for any 
State to enact a statute that the Chief Justice of the U.S. Supreme 
Court has so explicitly deemed to be unconstitutional. 

I would also point out at this point, there was an interesting ex- 
change during Mr. Solarz's dialog with the committee, in which he 
said it was a ludicrous proposal, when he was talking about wheth- 
er or not other reasons, other than life of the mother, would be pro- 
moted as a—for abortion rights under his act. 

In the Utah complaint that has been filed by Janet Benchoff of 
the ACLU against the Utah restrictive statute, the prolife statute 
in that State—as part of that complaint on point number 50— 
states, and I would quote for the record, "that Conservative, Re- 
form, and Reconstructionist branches of Judaism permit abortion 
in most circumstances"—and I say this, but this is a direct quote— 
"and require it in the event that the pregnancy threatens the life 
or healtji of the mother, of the woman. Health and life are to- 
gether in this statement. We have seen this before. 

Here again, perhaps my good colleague, Mr. Solarz, was unaware 
that this was being advanced by the ACLU and others, using a reli- 
gious tenet, religious free exercise means, or rationale in arguing 
that a restrictive statute ought to be struck down. 

Health, as we all know, was the same word that was used and 
employed by the U.S. Supreme Court in Roe v. Wade, and health 
as broadly described in both your legislation, Mr. Chairman, and 
in the original Roe legislation, means the emotional well-being, the 
familial status of the woman—the World Health Organization defi- 
nition of health, it is so broad as to be abortion on demand. 

Mr. Chairman, religious freedom deserves protection. Appro- 
priate legislation in response to the Smith decision is one way to 
accomplish this. The Congress need not and should not, in my opin- 
ion, enact legislation that would contribute to the destruction of 
human life, nor should it enact legislation that could needlessly en- 
mesh religious organizations in unnecessary litigation over their 
tax status or their ability to participate along with others in gov- 
ernment-sponsored social service programs. 

The laws of the United States, Mr. Chairman, have oflen re- 
flected the values associated with our Judeo-Christian heritage, 
laws that proscribe stealing, penury, rape, and homicide are a few 
examples. The fact that these laws are consistent with religious 
principles, however, does not mean they constitute an imposition of 
a particular religious belief on society. 

The purpose of laws which protect the unborn is to safeguard the 
lives of society's smallest and most vulnerable members. Admit- 
tedly, such laws are the subject of vigorous debate throughout the 
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country. I respect those who disagree with my position on the pro- 
tection of unborn human life, and I share the view that abortion 
should not be entangled in a debate about religious freedom. 

A simple abortion-neutral exception, such as the one contained in 
H.R. 4040, will enable to us resolve that issue and move forward 
on behalf of religious freedom. 

In summary, Mr. Chairman, I cannot support H.R 2797 as draft- 
ed, because I value religious freedom highly. I stand ready to work 
with your subcommittee, Mr. Solarz, and others to correct what I 
consider to be a defect in the bill. 

I look forward to your questions. 
Mr. EDWARDS. Thank you veiy much, Mr. Smith. 
[The prepared statement of Nlr. Smith follows:] 
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PREPARED STATEMENT OF CHRISTOPHER H. SMITH, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF NEW JERSEY 

Mr. Chaimuui, I appreciate the opportunity to testify before the Subcommittee today on 

Ie(islalion to overcome the advene impact on religious freedom in this country resulting from 

the Supreme Court's 1990 decision in Employment Division v. Smith. 

The practical result of the Sndth case is that individuals or organizations whose religious 

practices are burdened by a particular law, regulation, or administrative action are placed at a 

great procedural disadvantage when pursuing relief from these sometimes capricious government 

intrusions. Under the SmitA approach, almost any reason advanced by government will justify 

restraining religious practices so long as the particular governmental action does not single out 

religion for adverse treatment 

From the founding of our Nation, religion has enjoyed a special position. The Smith 

decision places that special status in jeopardy. The ability of individuals or organizations to 

practice their religion without unnecessary governmental interference is guaranteed by the Fust 

Amendment. Governments should be held to strict standards before they are allowed to interfere 

with or burden the practice of religion. 

Last year, my good friend Steve Solan introduced H.R. 2797, the Religious Freedom 

Restoration Act. While I believe this legislation was intrtxJuced with the best of intentions, some 

very notable legal scholars, religious organizations, and pro-life groups have expressed serious 

reservations about its potential impact in the area of abortion policy. A concern has been raised 

about H.R. 2797's possible effect on the tax-exempt status of religious organizations and their 

capacity to participate in government-sponsored social service programs. 
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Suppoclen of H.R. 2797 have conflrmed, consisten' with the plain languaje of the bill, 

that its provisions could be used to challenge state and federal statutes and regulations designed 

to protect the unborn. Free exercise of religion claims to abortion have been made in past and 

current litigation. In many instances those claims have been supported and advanced by some 

who actively support H.R. 2797. I point this out, not to impugn the motives of any groups or 

individuals, but rather simply to acknowledge the reality that H.R. 2797 can and will be used 

to advance the cause of abortion. 

As one who has labored long and hard to protect the innocent unborn from destruction 

by abortion, I cannot support legislation that puts human life in jeopardy. During my years in 

Congress I have spent a great deal of time fighting for religious freedom. I believe that this 

cause and the protection of innocent human life are compatible. It was for this reason that I 

sponsored H.R. 4040, the Religious Freedom Act, which was introduced last year. Where 

applicable, it would require the government to demonstrate that a policy or practice that burdens 

religious practice is essential to further a compelling governmental interest, and is the least 

restrictive means of furthering that compelling interest. In this sense, it is similar to Mr. 

Solarz's bill, but differs in that it could not be used as a new statutory basis to pursue abortion 

rights. 

I read with interest the testimony of Nadine Strossen, President of the American Civil 

Liberties Union (ACLU), which was presented before the Subcommittee yesterday. Ms. 

Strossen pointed out that Jewish law requires an abortion when the mother's life is in danger. 
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Congressman Solarz and representatives of some national organizations have also raised this 

Ms. Strossen look note of the fact that 'now-Chief Justice Rehnquist recognized that 

preventing an abortion to save a woman's life was beyond the State's power,' in his Foe dissent. 

She also offered the legal opinion of the ACLU that a claim against such a restriction would be 

upheld without H.R. 2797. 

I would like to further reassure Congressman Solarz and others who share this concern 

about the life of the mother exception. I believe that the chance of any State legislature enacting 

a law that does not contain a life of the mother exception is absolutely nil. Beyond the political 

and policy considerations which would argue against such a proposal, it would be extremely 

imprudent for any State to enact a statute that the Chief Justice of the United States has so 

explicitly deemed to be unconstitutional. 

Kfr. Chairman, religious freedom deserves, indeed, demands protection. Appropriate 

legislation in response to the Smith decision is one way to accomplish this. Yet, Congress need 

not and should not enact legislation that could contribute to the destruction of human life. Nor 

should it enact legislation that could needlessly enmesh religious organizations in unnecessary 

litigation over their tax exempt status, or their ability to participate along with othen in 

govemment-sponsored social service programs, as I fiear il.R. 2797 would. 
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The taws of (he United Sutes have often renected the values associated with our Judeo- 

Christian heritage. Laws that proscribe stealing, perjury and homicide are a few examples. The 

fact that these laws aie consistent with religious principles, however, does not mean that they 

constitute an imposition of particular religious beliefs on society. 

The purpose of laws which protect the unborn is to safeguard the lives of society's 

smallest and most vulnerable members. Admittedly, such laws are the subject of vigorous 

debate throughout our country. I respect the views of those who disagree with my position on 

the protection of unborn human life and I share the view that abortion should not be entangled 

in a debate about religious freedom. A simple 'abortion neutral' exception, such as the one 

contained in H.R. 4040, will enable us to resolve that issue and move forward on behalf of 

religious freedom. 

In summary, Mr. Chairman, I cannot support H.R. 2797 as now drafted. Because I 

value religious freedom highly, I stand ready to work with your Subcommittee, Mr. Solan and 

interested groups to attempt to fashion legislation without the potential ptx>blems inherent in H.R. 

rm. 

Again, I thank you for the opportunity to testify here this morning. 
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Mr. EDWARDS. Why did you put in your bill the tax status of reli- 
gious institutions? Do you see a real threat there? 

Mr. SMITH. I think there is a threat that, rather than the free 
exercise—which I think we are all intending to protect in these two 
pieces of legislation, to protect against those who would try to pre- 
clude certain religiously based organizations or churches from en- 
gaging in government-sponsored programs, whether it be Head 
Start or some other program—could be put in jeopardy, it has been 
argued, and I think—I know that is why we nave included this in 
the bill. 

Mr. EDWARDS. Even this conservative Supreme Court has said 
that taxpayers in such a suit wouldn't have standing. So isn't that 
something that there is no danger of? 

Mr. SMITH. There is, as was argued earlier on the abortion ques- 
tion, if there is no danger, it certainly would reassure those who 
feel that there is a danger. So it ought to be a noncontroversial in- 
clusion. 

Mr. EDWARDS. Mr. Hyde. 
Mr. HYDE. I just want to congratulate Mr. Smith for his usual 

fine job. 
Mr. EDWARDS. Very good job. Thank you very much, Mr. Smith. 
Mr. SMITH. Thank you. 
Mr. EDWARDS. Will the members of panel 2 please approach? Mr. 

Hyde, would you introduce the members, please? 
Mr. HYDE. Edward Gaffney is currently dean of the Valparaiso 

University School of Law. Dean Gaffney has published extensively 
in the area of religion and the first amendment. 

James Bopp is an attorney and general counsel to the National 
Right to Life Committee. Mr. Bopp is a partner with Brames, Bopp. 
Al^l & Oldham, is an editor of Issues in Law and Medicine, ana 
is also a member of the President's Committee on Mental Retarda- 
tion. 

Robert Destro is a professor of law at Columbus School of Law, 
Catholic University of America, a graduate of the Boalt Hall School 
of Law, University of California at Berkeley. Mr. Destro has pub- 
lished extensively in the area of constitutional law. 

Mr. EDWARDS. Thank you, Mr. Hyde. Will the members of the 
panel raise your right hand? 

[Witnesses sworn.] 
Mr. EDWARDS. Thank you. Without objection, all of your state- 

ments will be made a part of the record. 
We are going to hear from Mr. Gaffney first. Mr. Gaffney is a 

friend of mine, and I have known his family for quite a number of 
years. 

We welcome all of you. Mr. Gaffney, you may proceed. We are 
going to use the 5-minute rule, and when you see the red light, 
that means you should start to wind up your testimony. 

STATEMENT OF EDWARD GAFF^fEY, DEAN AND PROFESSOR OF 
LAW, VALPARAISO UNIVERSITY SCHOOL OF LAW, VALPARAISO, IN 

Mr. GAFFNEY. Thank you very much, Mr. Chairman, Mr. Hyde, 
Mr. Kopetski. It is a pleasure to be here today. I request consent, 
in addition to my statement, to enter three other documents into 
the record. The first is the Williamsburg Charter, a document 
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signed by many Members of Cong^ss and by religious leaders, civil 
rights leaders, and people firom all over the country, scholars—in- 
cluding my colleague. Bob Destro, and myself—in Williamsburg, 
VA, on the occasion of the 200tii anniversary of the historic call of 
Vireinia for a Bill of Rights. 

Mr. EDWARDS. Without objection. 
Mr. GAFFT>fEY. The second document is an article by my colleague 

at the University of Chicago, Michael McConnell, about the Smith 
decision. I have provided copies for the committee. 

Mr. EDWARDS. Without objection. 
Mr. GAFFNEY. The third document is an amicus brief that my col- 

league, Douglas Laycock, at the University of Texas and I prepared 
on Dehalf of a very broad coalition of religious organizations: the 
National Council of Churches of Christ in the U.S.A., the American 
Jewish Congress, the General Assembly of the Presbyterian Church 
(U.S.A.), the Baptist Joint Committee on Public Affairs, the Catho- 
lic League for Religious and Civil Rights, the Church of Jesus 
Christ of Latter-day Saints, the Lutheran Church-Missouri Synod, 
the National Association of Evangelicals, the Synagogue Council of 
America, and the Worldwide Church of God. 

It is very signiflcant that both the rabbinate and the lay mem- 
bership of all three branches of Judaism in America filed a brief 
before the State court, dealing with the issue to which you just 
made reference, Mr. Edwards, the problem of standing to attack 
the exempt status of a religious organization. That relates to some 
of the provisions in my statement. So if I can have that entered in, 
as well. 

Mr. EDWARDS. Without objection, so ordered. 
Mr. GAFFNEY. Thank you. I would like to make a couple of state- 

ments of a general character and then turn to the legislation before 
the committee. 

The free exercise clause in the first amendment is, in mv view, 
far more than a specialized equal protection clause for the rel- 
atively iinusual cases in which the Government might actively dis- 
criminate against an unpopular religious minority religion or reli- 
gion in general. 

In Professor Laycock's testimony, he details at ^eat length the 
sad and tragic history of reli^ous bigotry in America, so we ought 
not be naive or unfamiliar with that sad page in our history; that, 
in fact, many religious groups have been the targets of intentional 
discrimination. But free exercise protects far more than that. 

The devastating impact of the diminution of what free exercise 
protects—and we see at a glance by a series of cases in the lower 
courts, local governments often have little or no respect for sincere 
convictions at odds with the sensibilities or preferences of the ma- 
jority. An antidiscrimination principle, therefore, is not sufficient to 
shield the vivid and full exercise of religious faith and conscience 
in our society from the intolerance of majorities or the inflexibility 
of bureaucrats. I cite several of those cases in my statement. 

Let me just offer briefly now a couple of examples. They go to 
some of the concerns that Congressman Hyde has raised and that 
you just heard your colleague, Congressman Smith, address. 

In the case of St. Agnes Hospital v. Riddick, the only issue as to 
which the Supreme Court was unanimous on the day that it de- 



cided the Roe v. Wade case was that the conscience clause in the 
Georgia statute about the Court in the companion case of Doe v. 
Bolton should be sustained. The Court spht, as you know, 7 to 2, 
in that case, in Roe against Wade, but it left standing the provision 
of the Georeia statute that those who were conscientiously re- 
quired—and nere I will leave to Professor Laycock a fuller expla- 
nation of why the language of "motivated" and "compelled" has en- 
tered into these proceedings, but I would be glad to answer any 
question that the committee has about thafc--but in any event, 
whether a person was compelled by a relig[ious belief or motivated 
to do so by virtue of their respect for the right to life. The Georgia 
statute said clearly we are going to let a doctor, a nurse, an attend- 
ing physician or whatever in a Georgia hospital decline to partici- 
pate in a procedure that violated their conscience. 

After Smith, however, in the case that I cited, St. Agnes Hospital, 
we are told by the district court that an outrageous invasion of con- 
science was m the service of a compelling governmental interest. 
In short, it didn't even seem to know that Smith had gotten rid of 
the compelling governmental interest standard. 

Even on a belief so deeply and widely held as conscientious objec- 
tion to the performance of an abortion. State officials ignored the 
court's suggestion that it is desirable for the political branch to pro- 
vide free exercise exemptions. And the courts, after Smith, thought 
it perilous to supply a remedy. 

In a little publicized case, the city of New York recently invoked 
handicap access regulations to close down a shelter for the home- 
less that was operated by Mother Theresa's religious order. The 
problem was that the shelter was on the second floor of a walkup 
and that the facility didn't have an elevator. 

The city should have taken the prize for the most fi-ivolous gov- 
ernmental interest asserted in the history of the Republic, the view 
that it is better for the homeless to sleep on the street rather than 
in a building without an elevator. Aft^r Smith, this generally appli- 
cable if not very serious norm was thought to be enough to shut 
down the religious mission. The bureaucracy won and the nuns and 
the homeless lost. 

There are several other examples in .rn> testimony. And the point 
really that I want to come to quickly is that, after Smith, the 
Roman Catholic children will no longer have a right of excusal from 
sex education classes in public schools that are contrary to their 
parents' religious training. No longer will churches have a right of 
exemption from employment laws forbidding discrimination against 
homosexuals when their choice of an occupation is religious min- 
istry or music director at a Presbyterian parish. The precedent that 
went for the Presbyterians in San Francisco has been eroded. 

No longer will there be confidentiality if a prosecutor calls a 
priest as a witness in court. No longer will Jewish prisoners be en- 
titled to kosher meals, or Muslim prisoners, in accordance with 
their dietary laws. Jehova's Witnesses will not be able to avoid jury 
duty. Jewish college students will be required to take examinations 
on their Sabbath. 

All of these minorities will be relegated to their political rem- 
edies despite the manifest tendency of the political process—which 
will have triumphed not simply by the act of the Court in Smith, 
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but by the inaction of this Congress, unless it can find a com- 
promise to produce legislation that the President can sign and that 
we can use to support religious freedom. 

The problem, in short, with a pseudo neutrality standard that 
limits tne free exercise clause to nondiscrimination is that the close 
connection between marjoritarian customs and religious norms is 
not one that is apparent in the political process. The requirement 
that a law be, "generally applicable," is not and cannot be a guar- 
antee of real neutrality. It only guarantees formal neutrality. 

It is a guarantee that the laws will conform to mainstream belief, 
except in those instances in which a legislature—and you all know 
how busy you are as Members of the Congress—can be made aware 
of and can be persuaded to be willing to accommodate an express 
religion, the divergent practices of the great pluralism that exists 
in our Republic in the face of deep and abiding differences over 
fundamentals. There is no coherent concept, moreover, as Professor 
Laycock has argued in an article in the DePaul Law Review, about 
what neutrality really means with respect to religion. The only 
hope for a regime of genuine religious freedom, which was the his- 
toric purpose of the religion clause in the first amendment, is a pol- 
icy 01 unabashed commitment to pluralism, to generous accommo- 
dation of one another's beliefs and practices, and mutual forbear- 
ance. That, I think, is one of the great contributions of the docu- 
ment that I have entered into the record known as the Williams- 
burg Charter. 

To be sure, the judiciary cannot police the manifold conflicts be- 
tween majority will and minority faith in every conceivable in- 
stance. All the courts need do, however, is to articulate the con- 
stitutional standard that holds high the exercise of religion so that 
then the legislatures and the bureaucrats will understand that 
their power to interfere with religion is constrained in our constitu- 
tional order. And I think that point is being lost on a lot of the ar- 
gument back and forth about tnis version of the bill or that version 
of the bill. 

The constitutional litigation is the tip of the iceberg with respect 
to religious freedom. The rare moments in which one appears be- 
fore the Supreme Court of the United States to decide a case of im- 
portance to that court is just that, it is rare. The real power of that 
court is to set the terms of the engagement in our Republic, and 
the real impact of Smith was not simply on those two native Amer- 
icans or on one or two individuals; but rather on communities, on 
churches, synagogues, mosques, on people who will lose time after 
time now in conflicts with city hall and who have lost under Smith 
their ability to rest their claim for even decent consideration on the 
grounds of the Constitution. 

It is for that reason that I urge upon the committee every effort 
to smoke out the redherrings or the issues about which there is not 
substantive disagreement. For me, the tax-exempt status of reli- 
gious organizations is one of them. Take one look at the cover of 
the brief that Laycock and I filed in the Supreme Court, and you 
will see the broad group of religious organizations that came to the 
assistance of the ILS. Catholic Conference, not because that litiga- 
tion posed a threat exclusively to that religious commimity, but be- 
cause it threatens the ability of all religious communities to articu- 
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late their religious vision in our Republic without being subjected 
to lone, expensive, harassing litigation. 

And I think you have to oe aware of that practical reality, Mr. 
Edwards, when you say, hasn't the law of standing been well set- 
tled. It may indeed be well settled in the minds of those of us who 
teach constitutional law, but for those who have to defend lawsuits 
and protect litigation, the cost of defending such suits ought to be 
taken into account. 

It represents a significant diversion of funds that are earmarked 
for charitable works by the religious organization. Religious bodies 
do not normally construe the Biblical command to feed the hungry 
to mean they should refer it to their lawyers. At the very least, 
such diversion of funds cannot be justified on the basis of protect- 
ing litigants whose tax liability is not at issue in the claim and will 
not be affected by the outcome of the litigation. 

I obviously do not speak for the Government. They are capable 
of sending tneir witnesses up here. But I can't imagine that if that 
provision from the Smith bill were incorporated into a committee 
markup, that either the Attorney General or the Secretary of the 
Treasury, the Commissioner of Internal Revenue, would be un- 
happy. "To the contrary, I think they would be delighted if the Con- 
gress clarified its intent to delegate to the Commissioner exclu- 
sively the power of revocation over religious organizations. 

In conclusion, James Madison got it right back in his famous con- 
flict with Gov. Patrick Henry of Virginia when he wrote his "Memo- 
rial and Remonstrance" that 'The time to take alarm at the first 
experiment with our liberties is whenever it occurs." 

Mr. Edwards and members of the committee, I am truly alarmed 
at the consequences for religious liberty that are real, they are pal- 
pable, they have already begun to flow from the Smith case, and 
I hope that this Congress acts promptly and with strong resolve to 
repudiate the tragic experiment with religious liberty that the 
Smith case represents. 

If you agree with me—and I know that some on the panel do 
not—that uie Court has erred in Smith, I hope that you will not 
wait until a perfect instrument for change is discovered. That was 
not the case with the Hyde amendment. Congressman Hyde went 
forward with one version, then another, because of the depth of his 
conviction about the importance of protecting fetal life. Indeed, it 
is often the case that Congress enacts instruments of change that 
are not perfect in the first instance. I need not tell you, wno are 
more familiar than I with the process of amendment, that goes on 
session after session. 

But I do come before you as a member of the Republic, urging 
that you do something and that you do something now. We cannot 
wait another session without sending some signal, not simply to 
the Federal judiciary branch of the Government, but to zoning 
boards, city commissions, local officials all over the land, that when 
we, the people, encourage you, our representatives, to safeguard 
the first of our civil liberties, religious freedom, we are doing the 
very thing that the bicentennial season requires of us, securing the 
blessings of liberty for ourselves and our posterity and promoting 
that more perfect union that our Constitution was ordained to es- 
tablish. 
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Thank you, Mr. Chairman. 
Mr. EDWARDS. Thank you, Mr. Gaffney. That is very powerful 

testimony and we appreciate it. 
[The prepared statement of Mr. Gaffney follows:] 

Testiinony Of Edwud McOlynn GafGoey, Jr. 
00 H.R. 2797 and 4040 

Before the Subcommittee on Civil and Coiutitutionil Rifhb 
of the House Judiciary Committee 

May 14, 1992 

Introdoctioo 

Mr. Chairman and Members of the Committee, I am the Dean and Professor of Law at Valpaniao 
Univenity School of Law.  I appear today not in an official capacity representing my university or tlie 
church with which it ii affiliated, but to share with you my own convictians about the legislation thai the 
Committee is considering.  Like those of Professor Laycock, my own convictions on these matters have 
arisen out of many years of reflection as a scholar exploring church-state matters in the United Slates. For 
example. I was an academic consultant to the foundation that produced the Williamsburg Chatter, a 
bicentennial document celebrating religious freedom.  This document was signed in Williamsburg on June 
25, 1988, the 200th anniversary of Virginia's historic call for a Bill of Rights,  I ask permission that this 
document, which was published along with extensive commentary in volume 8 of the Journal of IJW and 
BsligiOfl, be entered into the record of these proceedings.  I also call to the attention of the Committee the 
excellent articles by Professor Laycock, The Remnants of Free Exercise, * 1990 Sup. CL Rev. 1, by 
Professor James Gordon, 'Free Exercise on the Mountaintop,' 79 Cal. L. Rev. 91 (1991), and by 
Professor Michael W. McConnell, "Free Exercise Revisionism and the Saiilll Decision," 57 U.Chi. L. 
Rev. 1109 (1990).  Since Professor McConnell's articte explains thoroughly why the Smith case was 
wrongly decided, I ask permission that it be entered into the record as well. 

As a member of the Christian Legal Society, moreover, 1 have been actively involved in many cases 
itJating to leiigious freedom.  For example, shortly after the Supreme Court decided Emplovment Division 
v. Smith. 494 U.S. 872 (1990), I invited over fifty of my colleagues throughout the country, including 
some of the most distinguished scholars in the field of constitutional law, to join in the petition for 
rehearing which the Supreme Court denied.   110 S.Ct. 2605.  Another case in which I was involved that 
relates directly to these proceedings is the Abortion Rights Mobilization case, also known as the ARM case. 
In this case private parties sought to revoke the exempt status of a major religious organization, the Roman 
Catholic Church, because of a variety of its postoial activities relating to the abortion issue.  As Professor 
Laycock mentioned in his testimony, he and I prepared a brief amicus curiae in the Court of Appeals and in 
the Supreme Court on behalf of a very broad coalition of religious organizations.  Because it bears directly 
on one of the proposals before this Committee, I also ask permission to enter this document into the recoid. 

The serious controversy over the two pieces of legislation now before this Committee, H.R. 2797 
and 4040, is not over whether the Supreme Court erred - and erred grievously - when it ruled on April 
17, 1990 in Employment Division v. Smith.  On the contrary, there is broad consensus among scholars, 
religious organizations, and Members of Congress about this, but some sharp disagreement about the best 
means of overcoming die negative effects of Smilb. Nevertheless, for the sake of assisting the Committee 
in preparing a full record for the discussions about the legislation, I begin my testimony with a discussion 
of the development of the standards governing free exercise of religion before Smith, then discuss the 
aberration that Smith represents, and the pernicious consequences of its policy determination that the Free 
Exercise Clause only protects against invidious discrimination against religion.  I conclude by suggesting a 
compromise that might combine the energies of all on this Committee and, 1 trust, a powerful majority of 
your colleagues in the House and in the other body, to enact legisladon during this session of Congress that 
will restore effective protection to religious freedom in this country. 
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L Ihe Free EnrdK Standaids Before Smitli 

In the fint period of the republic, the Bill of Rifhts had no application to the jeveral Slates, but 
governed the regulatory teach only of the national govemroent.  Barron v. Mayor Si Clrv of Baltimore. 32 
U.S. 243 (1833). And the Free Exercise Clause proved but a parchment barrier to congressional legislation 
that codified mauive hostility directed against the Mormons.  In a series of three cases in the late 
nineteenth centuiy the Supreme Coun reinforced with judicial authority the hostility to the Mormons 
manifiested in the congressional legislation that singled them out in an invidious manner.  See Gustavus 
Myen, Historv of Biaotrv in the United Stales lii-61 (1940). In the fits case, Reynolds v. United Stales. 
98 U.S. 143 (1878), the Court ruled that Congress could impose criminal sanctions against the Mormoo 
practice of plural marriages; the Court noted, however, that religious beliefs were beyond the regulatory 
teach of the government.   In the second case, Davis v. Season. 133 U.S. 333 (1890), the belief-conduct 
distinction the Court had touted in Reynolds was exposed as a sham, for Mormons were deprived of the 
ftanchise because of their ^^sSi >n plural marriages.  In the third case, aptly styled Late Corporation of 
Church of Jesus Chri.st of l.aner-Dav .Saints v Uniifd SHIM  136 U.S. 1 (1890). the Court went stUl 
further, divesting the Mormon church of its property undl it changed its view on plural marriages.  This is 
die sort of dictatorial rule that one associates with Henry vm's dissolution of the monasteries in sixteenth 
century England, 27 Henry Vm, c. 27 (1536). 31 Henry VHI, c. 13 (1539). not with the spirit of the First 
Amendment.  It is important to note that the Smith Court expressly relied on the Reynolds case, and 
implicitly on its progeny, which had ruled that the Free Exercise Clause imposed no serious obstacle to 
congres^onal legislation targeted at a vulnerable and unpopular religious minority.  It is entirely 
appropriate that diis Committee has invited my good friend, DaUin Oaks, an outstanding jurist and scholar, 
to come before you in these hearings as the first Mormon leader to testi^ before a Congressional 
committee on matters of religious freedom. 

In the early put of this cenniry, the Supreme Court began the process of uicorporadon of various 
guarantees of the BUI of Rights against the several Stales through the Due Process Clause of the fourteenth 
amendment. See, e.g., Giilow v. New York. 268 U.S. 652 (1925) (Free Speech Clause applicable to the 
States); Near v. Minnesota. (1931) (Free Press Clause applicable to the Slates).  By 1940 the Court thought 
it desirable to extend the reach of the Free Exercise Clause to the States as well.  Cantwell v. Connecticut. 
310 U.S. 296 (1940).  CinC^ marlced a breakthrough made possible by the persistence of the Jehovah's 
Witnesses, who brought to the attention of the Coun a series of cases illustrating the brutality of political 
power intolerant of a small, unpopular minority group.  See, e.g.. Murdock v. Pennsylvania. 319 U.S. 105 
(1943).  In this respect, the cases involving the Wiuiesses were a harbinger of the stance that the Court was 
later to take in the BBIWD case against racial discrimination.  Not only religious minorities, but also racial 
minorities could take comfort from Justice Jackson's assurance in the second flag salute case that 'freedom 
of warship ... and other fundamental rights may not be submitted to vote; they depend on the outcome of 
no election.-  West Virginia Bd. of Education v. Bamette. 319 U.S. 624, 638 (1943). This was a soUd 
commitment of an independent judiciary that it would enforce die limits placed on our government by the 
founders in the Bill of Rights. 

In an unbroken line of unemployment compensation cases that are directly relevant to the 
unemployment compensation claim presented in Smilb, the Supreme Court had repeatedly adhered to die 
doctrine that the Free Exercise Clause requites that the government may not enforce a law or policy Uiat 
burdened die exercise of a sincere religious belief unless it was the least restiictive meaqs of attaining a 
particularly important secidar objective.  Frazee v. Illinois Dep'i of Employment Security. 489 U.S. 829 
(1989); Hobbie v. Unemployment Appeals Commn of Florida. 480 U.S. 136 (1987); Thomas v. Review 
Bd. of die Indiana Employment Security Division. 450 U.S. 707 (1981); and Sherben v. Vemer. 374 U.S. 
398 (1963). 
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Sherfaert marked an important departure from a xncs of cases involving Sunday d03iii{ laws that 
had been decided idvenely to Jews only two yean before JJjgiigl.  See, e.g., Braunfeld v. Brown. 366 
U.S. 599 (1961). In Slioiicn Justice Brennan tried to tive reli{ious fraedoffl more cRective protectioa than 
it had previously enjoyed. To achieve this end. he imported from equal protection analysis in cases 
involving racial disciiminalian ihe standard requiring the government lo show that its interest in a racial 
classification was truly •compelling."  After the brtajahrtwgh decision in Brown v. Braifri nf FrfufTH^^^ 
347 U.S. 4S3 (1954), in case after case in the race area, the Court had repeatedly told die goveminent that 
OB interest that it might atticulale on behalf of apartheid (or its American cousin, Jim Crow) could maicfa 
this strict standard of review.  See e.g., Lovina v. Virmnia. 388 U.S. 1 (1967). 

In addition. Justice Brennan reached out to Commenx Clause cases such as Dean Milk Co. v. City 
nf Mudimn  340 U.S. 349 (1951) to require further that Ox government must use the "least restrictive 
alternative" to achieve its 'compelling interest."  In Dean Milk the Court had ruled that the City of 
Madison had a powerfiil interest in the purity of milk sold to its inhabitants, but that this goal could be 
achieved by requiring pasteurization of milk in Illinois as easily as requiring that the milk be mnsponed in 
raw state up to Wisconsin for pasteurizatioa and inspection, then be transported back down to Illinois for 
packaging, and then be transported up to Wisconsin for sale.  The Court correctly intuited that the 
imposidon of additional transponation costs on Itic out-of-Stale faimext was a none too subtle way of 
discriminatinc against them in favor of local merchants. 

By combining these two standards - compelling state inisrest and least restrictive alternative — into 
one new test for the adjudication of claims arising under the Fiee Exercise Clause, the Sherhert court lent a 
signal to lower courts that religious freedom was to be given the favored status accorded to die national 
oommitment of racial equality and to the elimination of tariff barriers in a national common market. This 
new standard may not have been perfect.  What test thai involves balancing is perfect? But die test proved 
to be very effective in the lower courts as a way of safeguarding religious freedom in an environment that 
has become pervasively regulated. 

The new test, moreover, was not limited to the &Kts of the unemployment compensation claim 
sought by Mrs. Vemer, but was invoked by the Court as a general principle in virtually all die free 
exercise cases it decided in the past two decades.  See, e.g.. Hemande?. v Commissioner. 490 U.S. 680 
(1989); Lyng v. Northwest Indian Cemetery Protective Ass'n. 485 U.S. 439 (1988), O'Lone v. Estate of 
SlBlH??, 482 U.S. 342 (1987); Bowen v. Rov. 476 U.S. 693 (1986); Goldman v. Weinberger. 475 U.S. 
503 (1986); Tony & Susan Alamn Foundation v. .Secretary nf l.abor. 471 U.S. 290 (1985); EatUsaua 
University v. United Stales. 461 U.S. 574 (1983); UnitWl SWWi v, Ut. 455 U.S. 252 (1982); Wisconsin 
l^JCfldST. 406 U.S. 205 (1972); and Gillette v. United States and Negre v. Larsen. 401 U.S. 437 (1971). 

Of all these cases, however, the only one won by a religious adherent was the ^fsdci case, involving 
the religious claim of Amish parents that dieir religious practices and communal life would be injured by 
die applicadon of a facially neutral, generally applicable norm requiring compulsory schtwl attendance by 
their children after die eighth grade.  Professor McConnell characterizes the cases lost by religious 
claimants as follows:   "Orthodox Jews have been expelled from the military for wearing yarmulkes: a 
religious community in which all members worked for the church and believed that acceptance of wages 
would be an affront to Cod has been forced to yield to the minimum wage; religious colleges have been 
denied tax exemptions for enforcing what they regard to be religiously compelled moral regulations: Amish 
farmers who refUse Social Security benefits have been forced to pay Social Security taxes; and Muslim 
prisoners have been denied the right to challenge prison regulabons that conflict with their worship 
schedule."  Michael W. McConnell, "Why 'Separation' Is Not the Key to Church-State Relations," 107 
The Christian Century 43, 46 (Jan. 18, 1989).  Although purporting lo surround free exercise of religion 
with a lot of protection, the Court either trivialized the burden on religion represented by die demands of 
the modem regtilalory state or rejected die validity of an exemption based on religious grounds. 
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In his aitide on Smith Profesur McConneU described free exercise doctrine before Smith as a »rt 

of Potemkin village, in which visitors could see with their own eyes Soviets who were giatefiil to Josef 
Sialin for an abundance of ice cream and for other delifhts of Iheir collectivized lives.  Only the most 
gullible tourist could have believed the rosy picture created by the Potemkin village, and only a naive 
observer of religious liberty in this country would have said that everything is well in order either before or 
after Smith.  At least on paper, however, the compelling stale interest and least restrictive alternative 
standard appeared to be operative in a unanimous decision as recently as a few months before Smid). 
limmv Swayyart MiniqriM v California Bd. of Eaualizaiion. 493 U.S. 378, 110 S.Cu 688, 693 (1990). 

n. Emplovmem DIvMon »• Smith 

By abandoning the compelling stale interest and least restrictive alternative lest, Smitb clearly 
marked a m^or shift in free exercise doctrine. In doing so, the Smith Court completely undercut its own 
precedents.  And it did so without any notice or warning that it was considering a significant shift in 
doctrine.  No one, not even the parties, had an opportunity to brief the Court in Smilll on the imponance of 
a constitutional standard that would afford appropriate protection to religious exercise.   No one in the 
religious communities thought that the pie-SMlb standard was at risk in Smith, given the question 
presented for review and the nature of the arguments presented in the case. 

The test articulated in Sherbert for free exercise claims had been thought secure because of the 
series of unemployment compensation cases to which I made reference above.  These cases ruled that the 
government may not burden religious freedom unless the burden is justified because it reflects no ordinary 
public interest, but a supreme public necessity, and that no less restrictive alternative to the burden exists. 
Under these cases, no one made the claim that religious faith and conduct were absolutely protected, but it 
was at least clear that Ihe government may not penalize a person for exercising religious ^th. 

The Smitb case involved the sacramental use of peyoie in a ceremony of the Native American 
Church. The reverence that Native Americans have for the buds of this cactus plant is tied to the 
centuries-old belief that it conoins the presence of the deity and has healing power.  Recognizing these 
realities. Congress and nearly half of the state legislatures expressly exclude the sacramental use of peyoie 
fiom their prohibition of illicit drugs. Even though Oregon did not have an exemption of this son on the 
books at the time (it now does), die Oregon Supreme Court ruled that the First Amendment prohibits the 
Stale from denying unemployment benefits to the two Native Americans who were fired when they 
acknowledged participating in the rituals of iheir church. The United Slates Supreme Court reversed the 
state court, abandoning the solid line of unemployment compensation cases I mentioned above, including a 
unanimous decision the year before Smith. 

If Smilh is viewed as another drug case, the result was unsurprising.  In today's climate of drug 
wars, the mere presence of a non-scheduled drug in a case can distract some pretty fine minds from the fact 
that the Smith case was a case about punishing people for their centuries-old form of religious worship.   I 
do not agree with Justice Sandra Day O'Connor's reading of the case, but 1 can understand that reasonable 
perscms ~ including Dean Jesse Choper, an eminent First Amendment scholar who was of counsel to the 
Attorney General of Oregon in SsSUStL -- could agree that the government has a compelling interest in the 
regulation of the use of illegal drugs.  Although Justice O'Connor reached this result, she refused to sign 
the opinion of Justice Scalia, who would leave the protection of religious conscience to the lender mercies 
of the legislatures.  Justice O'Connor found this policy 'incompadble with our nation's fundamental 
commitment to individual religious liberty."  For her, "the First Amendment was enacted precisely to 
protect the rights of those whose religious practices are not shared by the majority and may be viewed with 
hostility.' Thus one might be less troubled by the formal holding of the case - that unemployment 
compensation benefits are unavailable to a person who is fired for sacramental use of peyote ~ than by the 
abandonment of the requirement that the government demonstrate a compelling secular jusdncation for 
overriding claims of religious conscience. 
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In the spiiit of Justice O'Connor's concurring opinion ia -^mith I would UIK to conrUidc this poftioa 
of my testimony by offlEsing two historical reasons for i^ecting the Court's dediion in SmiHi. Fim, the 
compelling govenunental interest standard conforms more closely to the historical situation at the time of 
the framing of the Fii^t Amendment.  Before Smith there was little scholarly exploration of the hisuvical 
justificaiiofl for religious exemptions.  Shortly after Sjnilti was decided, however, an article by a leading 
commentator gathered extensive evidence that the original meaning of the Free Exercise Clause allowed 
judges to craft exemptions from laws of gener^ applicability.  Michael McConnell, The Origins and 
Historical Understanding of Free Exercise of Religion,' 103 Harv. L. Rev. 1409 (1990).  For example. 
under nine of the original state constitutions - Delaware, Georgia, MaiylaDd, Massachusetts, New 
Hampshire, New Jersey, New York, Rhode Island, and Soud) Carolina - fiee exercise of leligioa expressly 
prevailed, to use the phrase of James Madison, "where it [did] not trespass on private rights or the public 
peace."  These provisions regarding free exercise of religion appear to be an early equivalent of the 
compelling state interest requirement.  For example, article 61 of the Georgia State Constitution of 1777 
prtyvides;   'All persons whatever shall have the free exercise of their religion; provided it be not repugnant 
10 the peace and safety of the State.' Ben Poore ed., 1 Federal and .State Constitutions. Colonial Charters. 
niiri Ohgr OfYMiic Ijwi nf the Tinitivi tut^^ Jg3 (lg7g). If fnc exercise guarantees may not be read to 
exempt believers from 'otherwise valid' laws, what would be the purpose of the 'peace and safety' 
pnmso? According to the same commentator, '[tjhese provisions were the likely model for the federal 
free exercise guarantee, and their evident acknowledgement of free exercise exemptions is the strongest 
evidence that the ftamers expected the First Amendment to enjoy a similarly broad interpretation.' 
Michael McConnell, 'Free Exercise Revisionism and the Snilta Decision,* S7 U. Chi. L. Rev. 1109, 1118 
(1990). 

The majority in Smith is composed of judges who often complain that judges should not exceed their 
limited task of construing the constitutional text in line with the intentions of the framen.  Their judge- 
made policy to restrict the protection of the Religion Clause to overt, intentional discrimination against 
religion ignores the evidence that the framcrs of the Free Exercise Clause intended to assert the primacy of 
religious conscience over secular laws by protecting the right actively to fulfill religious duties without state 
interference.  McConnell illustrates this point graphically with examples of exemptions of religion from 
generally applicable laws that date from the beginning of the r^niblic. 

The Smiltl Court showed not the slightest regard for this history.  Instead, it said that laws of 
general applicability are now to be presumed valid even if they seriously interfere with someone's religious 
beliefs or practices.  According to Justice Scalia, the only laws that die free exercise clause prohibits are 
those intended to stifle a particular religion.  All of you on this Committee have had enough experience in 
politics to know that no legislature would be crude enough to admit that the purpose of its legislation is to 
harm a vulnenble religious organization.  Since, in Scalia's view, the nation cannot 'afford the luxury' of 
stiiking down laws because they violate religious belief, individuals must rely on the political process for 
legislative protection of their beliefs and practices.  Justice Harry Blackmun wrote in a sharp dissent:   'I do 
not believe die Founders thought their dearly bought freedom from religious persecution a 'luxury.' but an 
essential element of liberty.' That is the frame within which these hearings should proceed. 

Second, requiring a government attorney to demonstrate the relative significance of the 
government's interest before it may prevail over a sincere religious claim may be more necessary in our 
period of the republic than in the founding period precisely because government at all levels is now far 
more intrusive than it was at the time of die founding.  As one commentator has noted. The style and 
scope of twentieth cenmry government has led to its involvement with ends and values of varying 
importance.* Donald Giannella, 'Religious Liberty, Nonestablishment, and Doctrinal Development: Part I. 
The Religious Liberty Guarantee,' 80 Harv. L. Rev. 1381, 1388 (1967).  As Professor McConnell has 
argued, religious exemptions are more necessary after die New Deal dian in die founding period since 'the 
growth of the modem welfare-regulatory state has vasdy increased the occasions for conflict between 
government and religion.*  Michael McConnell, "Accommodation of Religion,* 1985 Sup. Ct. Rev. 1, 23. 
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m. Dcvdofiments after SmiUi 

The consequences for religious liberty that have ensued since ^j]^ have been disastrous. The cases 
disciuicd in this part of my testimony illustrate graphically why the judiciary must not abandon its measure 
of responsibility to enforce the limits placed on our government by the Bill of Rights.  The Smilh Court 
mggf^trd that any exemption for religious conduct from generally applicable laws must come from the 
legislatures, not from the courts.  The Court acknowledged that 'leaving accommodation [of religion) to the 
political process will place at a relative disadvantage those religious practices diat are not widely engaged 
in.' That understates the problem by a long shot. The teal consequence of Smith is that sincerely held 
religiously based conduct is not to be afforded significant proiectian from majoritarian control.  Sending 
unpopular religious minorities to city councils and State legislatures for relief is like sending the Jehovah's 
Witnesses to the very legislative bodies in the 1930s that were doing their level best to get rid of them. 
See, e.g., John Noonan, The Believer and the Powers that Are 233-33 (1987); David Manwaring, Bsnikl 
Unto Caesar The Flaf-Salute Controversy (1962); Richard Danzig, 'How (Questions Begot Answen in 
Felix Frankfiirter's First Flag Salute Opinion,' 1977 Sup. Cl. Rev. 237. 

After SmUb, goveiTimental agencies have recklessly disregarded the protections that the Constitution 
affords to religious conscience, belying the promise in .Smith that the politick branches of government can 
safely be entrusted with the exclusive duty of protecting the first of our civil liberties.  For example, at the 
level of local government, zoning laws have been invoked both to prohibit a church from begiiming its 
ministry at all and even to regulate the number of persons to whom a church may minister.  See, e.g.. 
Bethel Evangelical Lutheran Church v. Vilbfe nf Morton. 201 111. App. 3d 838, 339 N.E. 2d 533, app. 
denied, 135 HI. 2d 554, 564 N.E. 2d 835 (1990) (post-Smilh cap on enrollment of students in parochial 
school); and see R. Gusnv Niebuhr, 'Here Is The Church,' Wall Street J.. Nov. 20, 1991, at Al, col. 4. 
Zero-population growth may be desirable in a particular local community, but the application of this policy 
to a chtirch's membership is the clearest example imaginable of an instance of governmental overreaching. 
At the federal level, we even had regulations purporting to tell the Amish what to wear when they raise a 
bam.  See e.g., OSHA Notice CPL 2 (Nov. 5, 1990) (post-Smilh revocation of exemption for Amish and 
Sikhs from requirement of wearing hard hats on construction sites).  In pan because of the intervention of 
the principal co-sponsor of RFRA. Congressman Stephen Solarz, OSHA has withdrawn this regulation. The 
important thing to heed is that Smith sent to administrative agencies the message that they could - or, 
worse yet, they should ~ write regulations with no care whatever for their impact on religious freedom. 

It is not just that the political branches will find it hard to comprehend the need for properly drafted 
teligious exemptions from generally applicable rules.   An even more scandalous consequence of Smilb is 
that federal judges have shown signs of callous disregard for the first of our civil liberties.  Hie judicial 
record after Smilh betrays a lemarkable insensitivity tt) religious liberty that requires remedial legislation by 
Congress.  For example, in St. Agng; Homital v. Riddick. 748 F. Supp. 319 (D. Md. 1990), the district 
court found a compelling interest in rcquinng a religious hospital m teach all residents how to perform 
abortions. The lower court was apparently uiuware of the diminution of the compelling interest 
requirement in Smith   What is most striking about the case is that even on a belief so deeply and widely 
held as conscientious objection to performing abortions, state officials ignored the suggestion of the 
Supreme Court that 'it is desiiable' for the political branches to provide free exercise exemptions.  See 
Doe v. Bolton. 410 U.S. 179, 184, 203 (1973) (upholding conscience clause protecting doctors and nurses 
who refuse to participate in abortions). 

In Salvation Army v. Dep'l of Community Affairs. 919 F. 2d 183 (3d Cir. 1990), the court decided 
that Smilll required it to reject the church's free exercise claim to an exemption from disclosure 
requirements in the state's Room and Boarding Act.  On remand, the government may yet be lequired by 
the court to demonstrate a serious need to know the identity of the down and outers aided by the Salvation 
Army.   Under Smith, however, the church must now claim its exemption from the sute's reporting 
requirements - which the court acknowledged would dissuade people in need of help from participating in 
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the church's rehabilitation program - by pressing a free speech right or a right deriving ftom associatioaal 
freedom, not one grounded in the religious character of the church's ministry. 

In a litUe publicized case, the City of New York recently invoked handicap access regulations to 
close down a shelter for the homeless operated by Mother Teresa's religious order on the second floor of a 
walk-up because the facility did not have an elevator.  The nuns ofiiend to cany any handicapped they 
encountered upstairs, but the City would brook no exception to its neutral, generally enforceable rules. 
The City should have taken the prize for the most frivolous governmental interest ever asserted a^nst a 
religious body engaged in charitable activity - the view that it is better for the homeless to sleep in the 
street than in a building without an elevator.  Under SmiSh analysis, however, a 'generally applic^le,* if 
not very serious, rule was enough to shut down a religious mission.  The bureaucracy won, and the nixns 
and the homeless lost.  See Sam Roberts, 'Fight City Hall? Nope, Not Even Mother Teresa," New York 
lima Sept. 17, 1990, at Bl, col 1. 

In Montfomery v. County of Clinton. 743 F. Supp. 1253 (W.D. Mich. 1990), a generally 
applicable, ^ially neutral law requiring autopsies was applied to an Orthodox Jew, for whom the 
mutilation of the body is a sacrilege, and for whom burial must take place before sundown on the day at 
the death.  Since the man had died in an auto accident, that should have satisfied whatever interest the 
government might have in ascertaining the cause of death of its citizens.   Yet oiux again, a mechanical 
approach to 'generally applicable' norms was allowed to trump a sincerely held religious tenet, in a 
manner that was manifestly not the least restrictive alternative means of effectuating the government's 
interests. 

This Committee has heard moving testimony in these hearings from one of the plaintiffs in Xsu 
Vant Yang v. Stumer. 728 F. Supp. 845 (D.R.I. 1990), reconsidered and dismissed. 750 F. Supp. 558 
(D.R.I. 1990), where another district court 'regretfully' dismissed on the basis of Soiilb its earlier 
determination that the government was required to accommodate the religious objection of Vietnamese 
Hmong to autopsies. 

In Hunafia v. Murphv. 907 F. 2d 46 (7th Cir. 1990), a court of appeals remanded a suit by a 
Muslim state prisoner who had objected to service of meals containing pork.  The couri noted, however, 
tiiat Smiltl 'had cut back, possibly to minute dimensions, the doctrine that requires government to 
accommodate, at some cost, minority religious preferences."  IiL at 48. 

This political and judicial overkill is akin to the reaction against the Jehovah's Witnesses in the waks 
of the first flag salute case, Minersville School District v. Crtibitis. 310 U.S. 586 (1940), including 
licensing of the Witnesses in order to drive them out of a State, and waves of violent attacks on the 
Witnesses both by the police and by vigilante mobs.  See, e.g., Peter Irons, The Courage of Their 
Convictions 22-23 (1988). The majority opinion in SmiUl betrays massive insensitivity not only to the 
history surrounding the adoption of the Free Exercise Clause by the First Congress, but also to the hisujcy 
surrounding its own precedents in this century.  The Court cited QotiiliS approvingly three times in ^milh, 
without even mentioning that it had been overruled in West Virginia Board of F^ucation v. Bamette. 319 
U.S. 624 (1943). 

The circumstances of RfinfPf are themselves instructive for our times. The second flag salute case 
came to the Court in the middle of the Second World War.  By then the Justices were fully aware of the 
brutal oppression of minorities by totalitarian governments in Germany and Italy.  It was against the 
background of the Numberg rallies with their massed flags and swastikas that the Court reexamined the 
view that the national interest required the Jehovah's Wimesses to face criminal sanctions rather than 
saluting an object they sincerely regard as a 'graven image' which the second commandment forbids them 
from worshipping (Ex. 20:4; Deut. 5:8).   In this setting the Court clearly adopted a standard that protected 
religious freedom and freedom of speech generally far more broadly than the suggestion in Smilh that these 
freedoms arc adequately secured merely by commanding the government to refrain from discrimination. 
Justice Roberts proclaimed a far broader vision of freedom in these ringing terms:  "If there is any fixed 
star in our constitutional constellatioo, it is that no official, high or petty, can prescribe what shall be 
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orthodox in poliocs, nationalism, reiiyinn or other maners of opinion or force citizens to confess by word 
or act their fti\h therein.* Id. at 642 (emphasis added). 

II would be unfair to suggest thai the Court could have intended all of the far-reaching and 
ouUageous results discussed above, whether against the Witnesses in the 1940s or against religion generally 
in the 1990s. But the damage to religious freedom since Sfflilh has been real, whether intended or not, just 
as the damage to religious freedom after Qsialii was palpable and real, whether or not Justice Frankfiiner 
and his colleagues could &ir1y be said to have intended those harmful results. 

IV. Proposed LefMation to Respond to Soiitll 

Rightly understood, the Free Eiercise Clause should be breathing life into the rest of the provisions 
of die Bill of Rights. Religious liberty is the foundation of, and is integrally related to, all other rights and 
lieedoms secured by die Consiitudon. If the power of government to coerce in matters of conscience is 
denied, thai government is limited indeed. It follows, for example, thai it may not curb free expression of 
poUtical ideas any more than it may disturb religious belief and conduct. In the words of Ihe Williamsburg 
Charter, 'religious freedom is a basic civil Ubcrty ineradicable from the long tradition of rights and 
liberties from which the American Revolution sprang.' 

It is imperative that the Congress act now to restore this kind of thinking about our first civil 
liberty.  1 agree with Professor Laycock that H.R. 2797 is worthy of your support, and 1 have joined with 
him and Professors Durham and McConnell on many occasions in urging this result publicly.  See "An 
Open Letter on Religious Freedom,' First Things Number 11 (March 1991). 44-46; "For the Religious 
Freedom Restoration Act," Number 21 (March 1992), 42-44; and Number 22 (April 1992) 48-51.  But I 
am willing to go beyond diose statements if that is what is necessary to get RFRA enacted.  Although I am 
a scholar, not a lobbyist, I understand that the business we are about in these hearings is the vital task of 
enacting legislation, not die scoring of points in an academic debate. 

In die remainder of this statement, 1 am articulating my own views, not those of Professors 
Durham, Laycock, and McConnell, but I have discussed this idea with them and with several leaders of 
religious communities throughout America.  I would like to offer a suggestion ihat those who support H.R. 
2797 reach out in these hearings to the sponsors of the alternative legislation, H.R. 4040.  Whether or not 
my you find my suggestion acceptable, 1 come before you today with no hidden agenda, bui only with an 
urgent plea Ihat you enact legislation this session Ihat Ihe President can sign, so that we can begin to use in 
the cases affecting religious freedom at diis very moment. 

The compromise thai I propose is that Ihe Committee report out H.R. 2797, but thai the Committee 
eiUier amend H.R. 2797 to include Uie provision in H.R. 4040 referring to the standing of third parties 
attempting to use die federal courts to revoke the exempt status of religious organizations, or that the 
Commiitee agree in principle to report out similar language in separate legislation. The reason why I 
suggest these two alternatives is dial die Committee may wish to codify die result in die Ahoninn Righn 
MohiliTation case for religious organizations, in which case the matter is properly before this Committee. 
In die alternative, you may wish to clarify die intent of Congress dial die power to revoke die exempt of 
any exempt organization is delegated exclusively to die Secretary of the Treasury and his or her agents, in 
which case die proposal would probably also lie within the province of die Ways and Means Committee.  I 
am not attempting to lecture any Member of Congress about the jurisdiction of the committees.  I am trying 
10 communicate as clearly a: 1 know how ttiat it is imperative that bodi sides of diis debate undertake every 
teasible step to enact legislation we need now.  I obviously do not speak for die govemmeni, but I am 
oonfideni dial diis proposal would meet widi favor in bodi the Justice Department and die Treasury 
Department.  I hope dial die Committee can agree to consider the problem identified by Mr. Chopko not as 
one with any special advantage for his religious community, but as one that affects Ihe convictions of nearly 
every religious community dial seeks to relate its religious message to die world in which we live.  Ii is 
important, I dunk, to remove all needless obstacles to legislation on religious Freedom. 
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I offer five icuons for urging this compromise.   FirM, then is tbe practical coosideiatioa that I 
mentioao] above. Most of you in Congress already agree thai something has to be done lo respond to die 
Sjnilh case, but there is sharp disagreement about which vehicle is apptopriaie to this end. H.R. 2797 or 
H.R. 4040.  For example, some Members of Congress who would otherwise have been willing lo oo- 
sponsor H.R. 2797 have now withdiavm their support for this legislation, fearing that it will provide a 
statutory basis for promoting the policy of abortion on demand.  I do not share that fear myself, finding it 
pttibable that the Supreme Court will reverse Roe v. Wade, and thinking it utterly implausible that die suiK 
judges who would accomplish that result would undo its effect by relying on a statute diat is silent on 
abortion.  Perhaps neutral language can be found to resolve the dlHeiences that exist over the vexing issut 
of abortion.   For example, a compromise version might read;   'Nothing in this statute shall be consnjed 
ather to advance or to inhibit a claim relating to the termination of a pregnancy.*  Whether or not diat 
language is acceptable, 1 do not thmk that the language in H.R. 4040 is abortion-neutral.  I understand 
fiirther tJiat the disagreement over abortion implicates a debate on matters of high principle, as you heard in 
the tesdmony offered yesterday t>efore this Committee.  So 1 have no illusion that my suggestion will tneak 
up the log-jam that seems to have occurred in the legislative process.  Nooetbdess, I utje you most 
strongly to work lowartls a compromise that will unite this Committee and send a straog message to all 
your colleagues in the Congress [hat we must have legislalion on this matter as soon as is humanly 
possible. 

Second, I mentioned above that the Abortion Rifhu Mnhilirarinn case' has a direct bearing on one 
of the proposals in H.R. 4040.  In this case private parties sought to revoke tbe exempt status of a major 
religious organization, die Roman Cadiolic Church, because of a variety of its pastoral activities relating to 
the abortion issue. The plaintiffs maintained diat these activities violated die ban in { 301(c)(3) of the 
Internal Revenue Code on political activity by exempt religious organizatioos, and diey urged that the court 
revoke the church's exempt status. The case tested whether die revocation power is confided to (he 
executive branch, or whether private parties opposed to the message of a religious group may use the 
federal courts to enforce the restraints placed by the tax code on the poliriraj activities of religious 
organizations.  After a decade of cosUy litigation — including one indecisive trip to the Supfeme Coon — 
the suit was dismissed by a divided panel of a federal Court of Appeals.  The Suptetne Court declined to 
review this judgment, leaving the issue raised by Uie plaintiffs to be decided later by anodier court, and 
probably against a weaker church. 

Many religious organizations were willing to join in the brief that Profissor Laycock and I authored 
in Uie Abonion Rifht^ Mnhiliraiinn case.  Those who supported the Catholic church in die ARM case 
included Jews and Christians who agree with the Catholic church's official Irarhing on abortion, as well as 
Jews and Christians who emphatically do not agree widi diat teaching.' Aldiough I do not speak for any 
religious organization, die fact dial so many groups of very different views on the abortion issue joined our 

'  Abortion Rifhts Mobilization Inc. v Regan. 544 F. Supp. 471 (S.D.N.Y. 1982): AbmSiaa 
Rifhts Mobilization Inc v  Rggjn  352 F. Supp. 364 (S.D.N.Y. 1982); Abortion Riyhn MllfrilJHlWIl  iMi 
YjKegan. 603 F. Supp. 970 (S.D.N.Y. 1985); Abortion Rights Mnhiliranon  Inr v  Rakrr  UO F.R.D. 
337 (S.D.N.Y. 1986); In re United Slates Catholic Conference. 824 F.2d 156 (2d Cir. 1987), rev'd, Umlsd 
Slates Catholic Conference v  Abortion Rights Mobilization. Inc.. 487 U.S. 72 (1988); on leniand, 885 
F.2d 1020 (2d Cir. 1989), cert, denied, 110 S.Ct. 1946 (1990). 

' For example, in joining the amicus brief 1 mentioned above, the Staled Clerk of the Presbyterian 
Church (U.S.A.) noted:  'The policies established by the General Assembly of the Presbyterian Church 
(U.S.A.) are not in agreement wiUi die views of die petitioners [United States Catholic Conference] widi 
regard to matters of abortion rights and pro-life issues, but are in substantial agreement with the views on 
constimtional rights and religious liberty expressed in diis brief.'  Brief Amicus Curiae of National Council 
of Churches, et al.. No. 87-416, at App. 2. 
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brief leads me lo conclude thai they would also endorse my proposal to enact a pixnision that would 
commit to the IRS the delicate task of levtxation of the exempt status of a religious organization arising out 
of pastoral activities that relate to politics. It is especially pniblematic that judges have been asked to 
revoke the exempt status of religious organizations at the behest of their opponents.' 

Third, the compromise that I suggest here would be a practical means of protecting the free exerase 
rights of religious organizations to engage in pastoral activities relating to matters of public concern.   If the 
Coun of Appeals had not repudiated the standing rule adopted by Judge Carter in the ARM case, it could 
easily have opened up the floodgales U) litigation against churches by those hostile to their mission or 
ideas.* The potential for mischief of this sort, moreover, is compounded by the suggestion in tWi lones 
University v. United Sutes. 461 U.S. 574 (1983), dial a religious organization may lose its exempt stattis 
by &ling to conform with 'public policy.* uL at Sg£, or by failing to 'be in harmony with the public 
interest." l^ at 592.  But see jjl^ at 606-612 (Powell, J., concurring) (rejecting suggestion that 'primary 
function of exempt organizations is to act on behalf of the Government in carrying out govemmentaliy 
approved policies').  The district court's approach to standing in AfiM. moreover, is not limited to 
religious not-for-profit organizations, but could readily affect exempt charitable organizations that are 
secular in character.   For example, a member of the Ku Klux Klan who is a registered voter could sue the 
Secretary of the Treasury to revoke the exempt status of the NAACP if the civil rights education hind were 
to participate in voter education deemed impemussible under the restrictive regulations on voter education. 
Similarly, opponents and proponents of gun control could use the courts, ratiier than the halls of Congress 
and other legislative chambers m cany on dieir debates.   Even if their suits were ultimately dismissed on 
the merits, they would have at least succeeded in obtaining valuable information about their opponents that 
would otherwise be unavailable to them. 

Fourth, even if lawsuits such as the A£M case are evennially decided on the merits in favor of die 
religious body attitckrri by private parties in the court, significant harm to religious freedom may result, as 
the ARM case itself illustrates, from subjecting the religious body to inquiries which violate the legitimate 
autonomy of the religious body. The cost of defending such suits, moreover, represents a significant 
diversion of funds earmarked for charitable works. Religious bodies do not normally construe the biblical 
command to feed the hungry (Isaiah 58:7; Ml. 25:35) to refer primarily to lawyers. At the very least, such 
diversion of hinds cannot be justified on the basis of protecting litigants whose tax liability is not at issue, 
and will not be affected by the outcome of the litigation. 

Fifth, the inclusion of a provision in H.R. 2797 thai would protect the right of religious 
organizations to participate freely in pastoral activities relating to politics would send to titese groups a 
message from Congress that our elected representatives appreciate the rich and diverse contribution Utat 

'  I do not deny that there is some room for meaningful judicial review of agency determinations. 
For example, a different case would be presented if the IRS had wrongfully denied exempt status to a 
religious organization because of the administration of die stanite with 'an evil eye and an unequal hand.' 
Yick Wn v. Hopkins. 118 U.S. 356 (1886); see also l^rson v. Valente. 456 U.S. 228 (1982) (invalidating 
stale charitable solicitation statute that was purposefiilly designed to treat an unpopular religious group 
unequally), and Emplovment Division v. Smith. 110 S.Cl. at 1599 (statute would violate tree exercise if it 
sought to ban acts only engaged in for religious purposes or if it were 'targeted" at a particular religious 
group). 

'    See, e.g., Khalaf v. Reyan. 85-1 U.S. Tax Cas. (CCH) 1 9269 (D.D.C. 1985), afTd, No. 85- 
5274 (D.C. Cir. Sept. 19, 1986) (dismissing on standing principles effort of anti-Zionist organization to 
revoke exempt stanis of Jewish charitable organizations because of dieir support of Israel); American 
.Society nf Travgl Agents. Inr  v   Rliinifnlhul  566 F.2d 145 (D.C. Cir. 1977), cert, denied, 433 U.S. 947 
(1978) (dismissing on standing principles adack on exempt status of American Jewish Congress by business 
competitors). 

10 
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religion has nude to Ameiican public life. In the wordj of Professor Tribe:   'American courts have not 
thought the separation of church and stale to require that religion be loaUy ofaliviaus lo govemnem or 
politics; church and religious groups in the United Slates have long exerted powerful political pressures on 
state and national legislatures, on subjects as diverse as slavery, gambling, drinking, prosdnition. marriage, 
and education. To view such religious activity as suspect, or to legiid iu political results as automatically 
tainted, might be inconsistent with first amendment freedoms of religious and political expressioa—and 
might not even succeed in keeping religious controversy out of public life, given the 'political rtqxures 
caused by the alienation of segments of the religious community."' 

In the succinct statement of the Williamsburg Charter Summary of Principles, *(l]he No 
Establishment clause separates Church from State but not religion Imm polidcs <r public life.* 8 J. Law & 
Relig. 213 (1990).  As Chief Justice Burger wrote in the ^itit case: 'Adherents of particular &iths and 
individual churches frequently take strong positions on public issues including ... vigorous advocacy of 
legal or constitutional positions. Of coui«, churches as much as secular bodies and private citizens have 
that right.' WalT v. Tax Comm'n. 397 U.S. 664, 670 (1970).  Or as Judge Dooling wrote in the Hyde 
Amendment case:   'tl]t is clear that the healthy working of our political order cannot safely forego the 
political action of the churches, or discourage it.  The reliance, as always, must be on giving an alert and 
critical hearing to every informed voice, and the spokesmen of religious institutions must not be 
discouraged nor inhibited by the fear that their support of legislation, or explicit lobbying for such 
legislation, will result in its being constitutionally suspect.'   MrRitft V, Califano. 491 F.Supp. 630, 741 
(E.D.N.Y. 1980), rev'd on other grounds, sub nom. Harris v. McRae. 448 U.S. 294 (1980). 

Concfaision 

For these reasons I recommend that the Committee promptly report out a bill that would restore the 
lequirement that when a law burdens a sincerely held religious belief or practice, the government may 
prevail over the religious adherent only if it demonstrates both that its interest in the law is truly compelling 
or of paramount significance and that the means chosen to effectuate the governmental interest is the least 
restrictive alternative.  I also recommend that the bill include a provision clarifying congressional intent to 
leave the process of revocation of the exempt status of religious organizations to the executive branch. 

Congress has acted in the past to protect rights mote generously than the judiciary has chosen to do. 
For example, in 1986 the Supreme Court ruled that Jews were subject to dishonorable discharge from the 
military for wearing yarmulkes.  Goldman v. Weinberger. 475 U.S. 503 (1986).  Congress responded 
promptly with legislation that reversed this oppressive result.   10 U.S.C. { 774 (1988).  No one has 
seriously suggested that Congress lacked die power to enact this provision.  Indeed, Jusdce Rehnquist's 
opinion fairly invited legislation by leferring to the fedeial power to regulate the armed forces, a provisiaa 
expressly given to Congress in Article I, { 8 of the Constitution.  And I know of no commentator who has 
suggestol that this legislation is invalid under the Establishment Clause.   For example, the Court 
unanimously sustained a provision in Title vn exempting religious bodies from the general ban on 
employment discrimination on the basis of religion. Corp. of Presiding Bishop v. Amos. 487 U.S. 237 
(1987). 

The Smilb Court did not reflect judicial restraint appropriate in a democracy, but abdicated the 
proper judicial ftinction of assuring that unpopular minorides will also have the benefit of First Amendment 

' Laurence Tribe, American Constitutional Law 866-867 (1st ed. 1978), citing 77 Harv. L. Rev. 
1357 (1964). In die second edidon to his treatise, at 1282, Tribe modesdy includes only die truncated form 
of ttiis passage Uiat Justice Brennan cited in McDanrel v. Paty. 435 U.S. 618, 641 n.25 (1978). For my 
part, I would have preferred it if Tribe had kept the last sentence in his second edition, but had eliminated 
the tentative character of die auxiliary verb, 'might,' from both clauses. 

II 
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protections when legislatures turn a deaf ear to these minorities. To return to the parties most directly 
affected by the Smilil case, we need to walk with the Native Americans down the long tTail of broken 
promises that they have travelled in this country. There is no group in our history whose religious beliefs 
and practices have been subjected to greater abuse or more systematic violation. 

In order to apply the Golden Rule to this case, we have but to ask whether Jews would be willing to 
have the government ban the Seder because a new prohibition law failed to provide an exception for 
linirgical use of wine, or whether Christians would be willing to let the state exclude teenagers from 
participating in the celebration of Mass or the Lord's Supper because it cannot be proven in court that a 
law of geneial applicability (the legal age for drinking) was, in Scalia's words, 'intended to stifle a 
particular religion." 

The sacramental use of peyote, based on the view that the deity is present withm the cactus plant 
from which peyote is denved. may strike most of us as bizarre.  That fact, which used to be 
constitutionally irrelevant, has now become poUdcaily lelevant.  To return to the Golden Rule, we need to 
think about some aspect of our faith and practice that we would not want the government to suppress 
because a majority of outsiders found it strange.  Then we need to think back to the point in the history of 
our own religious organization when it was small and vulnerable (all of us were in that position at one time 
or another).  Would we want our religious convictions to be governed by the will of a hostile majority at 
that moment? 

Tlie Williamsburg Charter answers these questions eloquendy:   "Religious liberty finally depends on 
neither the favors of the state and its officials nor the vagaries of tyrants or majorities.   Religious liberty in 
a democracy is a right that may not be submitted to vote and depends on the outcome of no election.  A 
society is only as just and free as it is respectful of this right, especially toward the beliefs of its smallest 
minorities and least popular communities." 

lames Madison was right when he wrote in his famous Memorial and Remonstrance that the time ID 
lake alarm is at "fim experiment with our liberties.'  Because I am truly alarmed at the disastrous 
consequences for religious liberty that have already flowed from die Smith case, 1 hope that this Congress 
acts promptly and with a strong resolve to repudiate the tragic experiment with religious liberty that the 
Smith case represents. 

If you agree with me that the Court has erred in SiSilh, I hope that you will not wait until a perfect 
instrument for change is discovered, but that you will enact the Religious Freedom Restoration Act this 
session.  When the Judiciary gives a mmimalist interpretation of the Importance of religious liberty, it is 
time for the political branches of government to extend greater protection through legislation grounded in 
the values secured by the Bill of Rights.   And when we, the People, encourage you, our representatives, to 
safeguard the first of our civil liberties, religious freedom, we are doing the very thing that this 
bicentennial season demands of us:  securing "ttie Blessings of Liberty for ourselves and our Posterity" and 
promoting that "more perfect Union" that our constitution was ordained to establish. 

n 
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Free Exercise llevisiuuisiii and llie 
Smith Decision 

Michael W. McConnell^ 

For decades, the Free It^xercise Ciaiine of the Flrnt Aineiidiiieiil 
was largely uncunlroversial. 'i'lie great debates over the relation of 
religion to government in our pluralistic republic—over school 
prayer, aid to parochial schools, publicly sponsored religious sym- 
bols, and religiously inspired legislation—almost without exception 
were issues of establishment. Gtiveriunent support for religion, not 
government interference with religion, was the issue. 

Nut that there was any shortage of free exercise cases or 
closely divided Supreme Court decisions. And not that there was 
any dearth of academic critics of the Court's doctrine.' But free 
exercise doctrine in the courts was stable, the noisy pressure 
groups from tlie ACLU to the religious right were in basic agree- 
ment, and most academic commentators were content to work out 
the implications of the doctrine rather than to challenge it at its 
roots. 

There was, however, a peculiar quality to the consensus, which 
may or may not have contributed to its stability: the free exercise 
doctrine was mure talk than substance. In its language, it was 

t Prnfeiwor of l^w. The llnivemity of Chicsitn. The nulhor expreiwes iippreciii<i"n to 
Alheft Ahchuler, David Currie. Ahner (>reeoe. Lurry Kramer, Dnuglax l^vcock. Mirhael 
Stokes Paulsen, Geoffrey Slone, and Katherine Slotie f<ir helpful commeiils on an earlier 
draft, and to the Jamea H. Dnuntaa Jr. Fund aitd (he Kirkland & Ellia froferaorsliip fur 
financial aup|)ort durinn the preparation of this article. 

' I'hilip Kurland is the dean of the rrilics. See Thilip H. Kurland, Wrd/finn onrf thr 
IAIW (Aldine, IWiZI; Philip H Kurland. Thr hrrlrttinrr nf thr Cimxtitiitwn lltr llrliKiim 
('Iniitrf n( Ihr h'ir.il AmrndmrnI a/irf Ihr ,S'iiprrnir i'mirl, 24 Vill I, Mev :i (I!I7H(. Wnller 
Herns and Mirhael Malhin are the leadinx critirs on orixinaliitt (rounds. See Waller Mrrns, 
Thr Fiml Amrndmrnt onrf the Future nf Amrricun IJrmnrrary IDasic, I97(i): MirhnrI .1. 
Malhin, Religion and Pnhlirii: Thr Inlrntinnn nf the Aiithnrt nf thr Firtt AmrnHwnl 
IAmeri<'an Rnterprise Instilule, 1978). More rerenllv. Mark Tiishnel ami Willinin Mnrslinll 
have prfKlured (he most prnelralini; analyliral criliipirs of free eierrise exeniptiim* Itmn 
Renerally appliralile laws. See Mark Tushnet. "Of Chiirrh nnd Sinir and Ihr Suprrmr 
Coorl" Kurland Reiisited. 1989 S (H Mev 37:t: Mark Tushnet. 77ie Emrrginii I'rinnpir nf 
Acrommndalinn nf Religion (fhibitante). 7(> fienrxetown I, .1 1691 (1988): William P. Mar- 
shall, TTie Co«r Againtt the Cnntlitulinnally Cnmprlled Free Fjrrrine F.srmptinn. 40 ("n<e 
W Res t. Ilev .167 (1989 90): and William P. Marshall. Snlting the Free Exercme Ihlemma: 
Free Exercise a§ Expression, 67 Minn L Kev 545 (1983). 
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highly protective of religious liberty. The government could not 
make or enforce any law or policy that burdened the eierciae of a 
sincere religious belief unless it was the least restrictive means of 
attaining a particularly important ("compelling") secular objective. 
In practice, however, the Supreme Court only rarely sided with the 
free eiercise claimant, despite some very powerful claims. The 
Court generally found either that the free exercise right was not 
burdened or that the government interest was compelling. In fact, 
after the last m^r free eiercise victory in 1972,* the Court re- 
jected every claim requesting exemption from burdensome laws or 
policies to come before it except for those claims involving unem- 
ployment compensation, which were governed by clear precedent. 
This did not mean that the compelling interest test was dead, how- 
ever. There were many more applications of the doctrine in the 
state and lower federal courts, and legislatures and executive bod- 
ies frequently conformed their decisions to its dictates. But at the 
Supreme Court level, the free exercise compelling interest test waa 
a Potemkin doctrine. 

With last April's Supreme Court decision in Employment Di- 
vition V Smith,' all that has changed. By a 5-4 vote (Justice 
O'Connor concurring on different grounds), the Supreme Court 
abandoned the compelling interest test, holding that "the right of 
free exercise does not relieve an individual of the obligation to 
comply with a 'valid and neutral law of general applicability on the 
ground that the law proscribes (or prescribes) conduct that his reli- 
gion prescribes (or proscribes).' "* In other words, "an individual'a 
religious beliefs (do not) excuse him from compliance with an oth- 
erwise valid law prohibiting conduct that the State is free to regu- 
late."* The Court acknowledged that "leaving accommodation to 
the political process will place at a relative disadvantage those reli- 
gious practices that are not widely engaged in."* C^alling this the 
"unavoidable consequence of democratic government," the Ckiurt 
staled that it "must be preferred to a system in which each con- 
science is a law unto itself or in which judges weigh the social im- 
portance of all laws against the centrality of all religious beliefs."* 

• H'ucoiuiii V Yodtt. 40S us 206 (1(72). 
• 110 8 a I6»S(IM0|. 
• Id at laOO, quotiiv Umltd Slain > LM, 456 US 262, 2S3 n 3 (IM2) (SUima 

cgacimiag). 
• 110 8 Cl It laoo. 
• M at laoi 
' Id. 
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The Smith decuion i* undoubtedly the most important devel- 
opment in the law of religious freedom in decadee. Already it baa 
•timulated a petition for rehearing joined by an unusually broad- 
baaed coalition of religious and civil liberties groups from right to 
left and over a hundred constitutional law scholars, among them 
myself, which proved futile,* aa well as a drive for legislative cor- 
rection, which is presently under consideration in Congreaa.* Free 
exercise is no longer wanting for controversy. 

The Smith decision haa pushed to the forefront the central 
issue of interpretation of the Free Exercise Clause. Should it be 
given a narrow interpretation, under which it would prohibit only 
deliberate discrimination against religion? Or should it be given a 
broad interpretation, under which it would provide maximum free- 
dom for religioua practice conaistent with demands of public 
order? 

There are many ways in which to criticize the Smith decision. 
Here, I wish to focus on two: the opinion's use of legal 
sources—text, history, and precedent—and its theoretical argu- 
ment. Problems of the first sort are of leaser interest, for they 
might have been overcome (or at least mitigated) by writing the 
opinion in a different way. Problems of the second sort are more 
fundamental and suggest that Smith is contrary to the deep logic 
of the First Amendment. Before turning to the sources and argu- 
ment, however, we must take s look at the Smith case itself. 

I.   THE SMITH LrnoATioN 

Like many important cases. Smith was an unlikely vehicle for 
reconaideration of fundamental doctrine. The case aroae when two 
employees at a drug rehabilitation clinic, Alfred Smith and Galen 
Black, applied for unemployment compensation after they had 
been fired for ingesting peyote for sacramental purposes at a cere- 
mony of the Native American Church. The Employment Division 
of the Oregon Department of Human Resources denied their claim 
on the ground they had been dismissed for work-related "miacon- 
duct," but the state appellate and supreme courts reversed on the 
ground that the state may not constitutionally treat the exercise of 
religious practices as "misconduct" warranting a denial of other- 
wise available benefits. This holding appeared to be an unexcep- 

• Tlw SuprwM Court dmied th* pcUUoa for nh«iili(. 110 8 Ct 1106 Muna 4. I9W). 
• Rtlifiout PrMdon RaloniUaa Act al ItM. HR 6377, lOlM Coof. td SM. la IM 

Cai« Rw H6M6 (July M. INO). 
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tional application of settled precedent from the United Stales Su- 
preme Court." 

On certiorari, however, the Supreme Court vacated the judg- 
ment and remanded to the Oregon court to decide whether the re- 
ligious use of peyote is lawful in the state, reasoning that if a prac- 
tice can be punished under the criminal law it may also be the 
basis for the lesser penalty of denial of unemployment benefits." 
This disposition was odder than it might appear, since the Oregon 
Supreme Court had already held that the criminality of peyote use 
is "immaterial" to eligibility for unemployment benefits as a mat- 
ter of state law." Under Oregon law. being fired for the use of pey- 
ote was like being fired for not working on Saturday: both are 
work-related derelictions which, if religiously motivated, could not 
be treated as misconduct under the First Amendment. 

On remand, the Oregon Supreme Court reiterated that the 
criminality of the sacramental use of peyote is irrelevant under 
both state and federal law, and reaffirmed its decisionr The court 
went on to say that Oregon drug law "makes no exception for the 
sacramental use."" And although Oregon apparently does not now 
enforce the law against sacramental peyote use, the court con- 
cluded that enforcement, should it ever occur, would violate the 
Free Exercise Clause." 

The United States Supreme Court again granted certiorari, 
this time to decide whether a criminal law against peyote use is 
constitutional. Smith thus involved a question that was entirely 
hypothetical and, according to the highest court of Oregon, irrele- 
vant to the outcome as a matter of state lew. Ix)oking ahead to the 
result, it remains a mystery why Smith and Black were not entitled 
to unemployment benefits even assuming the Supreme Court was 
correct on the merits. Granted, the state could, consistent with the 
Free Exercise Clause, deny benefits for any activity that violates 
the criminal law. But according to the Oregon Supreme Court's 

** Ttw unrmploympnt compemwtiwi cancM ar* rfiaciMwd belnw. Src l*il Hi nnlM M}-6SL 
•• EmplnymrnI Ihvitian v Smith {Smith I). 4S^ US 6S0, 670 (IMS). Jintk* Strreiw 

wrnte the majority opinion. Curlmwly. in Idaho Department of Employment v Smith, 4M 
US inn, 104 (19771 (St»v«m diMfn<inc In part). In which lh« Court r«vmfd • >lal« ctmrt 
dvcitlon holding that a denial of unemployment benefits violatet the Equal Protection 
ClauM, Stevena took the pmitkm that when a state supreme court (ranta tta dticera "mor« 
protection than the Federal Constitution requires. I do not belie\T that error i« a suflk-ient 
Justiftcatinn for the eierctse of this Court's discretiunary jurisdiction." One can only i 
late as to why Justice Stevens took a different view in the Orefon Smith case. 

" Smilh D Empfoyment Ihvinon. 301 Or 209, 721 P2d 44S. 449 fiO (19861. 
•• Smith a Employment Oiniion. Vfl Or 68, 76.1 P2d 146. 148 (1908). 
" 7«3 pad at 148. 
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construction of state law, Oregon had not availed itself of that op- 
portunity. Until it does, there would seem to be no basis in state or 
federal law for denying benefits to Smith and Black." And if that 
is true, then the entire discussion of free exercise exemptions was 
beyond the Court's jurisdiction. 

The briefs and arguments in the Supreme Court focused en- 
tirely on whether the state has a sufiiciently compelling interest in 
controlling drug use to overcome the free exercise rights of Native 
American Church members. This may be considered a riose ques- 
tion. Drug laws are undoubtedly important, and it is intuitively 
plausible that even closely cabined exemptions would seriously 
erode enforcement of the law. Justice O'Connor concurred in the 
result on this ground." On the other hand, peyotism is an ancient 
religious practice and peyote use does not, according to the weight 
of expert opinion, cause any of the problems associated with drug 
abuse. Moreover, the drug is unpleasant to use and not part of 
drug trafficking. In fact, twenty-three states specifically exempt the 
religious use of peyote from their drug laws, the federal govern- 
ment not only exempts peyote but licenses its production and im- 
portation, and Oregon itself apparently does not enforce its law 
with regard to peyote use." This suggests that the government's 
interest was not strong. Had the case been decided either way on 
this ground, it would have had little doctrinal importance. 

The moat important thing to know about the briefs in Smith 
is what they did not contain: neither of the parlies asked the Court 
to reconsider its free exercise doctrine. The Stale expressly con- 
ceded the compelling interest test in its brief and the parties did 
not discuss the doctrinal issue at oral argument" The Court's dis- 
position thus stands in marked contrast to its usual practice of re- 
questing additional briefing and reargument in cases in which it 
decides to reconsider established precedent." Justice Stevens, a 
member of the Smith majority, has in other contexts criticized the 
Court for ordering reargument on issues not raised by the parlies. 
"As I have said before, 'the adversary process functions most effec- 

** The Suprem* Court did not ovvrrulo the uiwfflplojrmvnt compenMtion cnef on 
wMch tht Orcfon court had rclkd. w« Smith, 110 8 Ct at IM)2-(Kt. to th< Meral romlilu. 
tional baaia for th* kiwar court'a holding ramainad hilact but foe tha criminality o( payola 
uaa. 

" Id at 1613-16 (O'Connor concurrin|l. 
" 5M Id at 1817. ISIS n 6 (Blachmun dinantii«). and aouraa dtad Ihataln. 
" Id: Brlaf for Rnpondent at IMZ. 
" Srr, lor atimplr, Poltrrmn v McLtan CrrAH Unitm, Wi US 617 (ISSSI; San 

Antanm MttnpoUlan Tnmit Aulharity v Garcia, 4m US 628 (19861. 
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lively when we rely on the initiative of lawyers, rather than the 
activiam of judges, to fashion the questions for review.' "** It is 
presumably even more inappropriate for the Court to decide the 
case on a basis other than the issues presented without asking for 
briefing or argument. 

The most important decision interpreting the Free Bxercise 
Clause in recent history, then, was rendered in a case in which the 
question presented was entirely hypothetical, irrelevant to the dis- 
position of the case as a matter of state law, and neither briefed 
nor argued by the parties. 

II.   THB OPINION'S USB or LBGAL SOURCES 

A.   Teit 

The Smith opinion begins, quite properly, with a considera- 
tion of the constitutional text: "Congress shall make no law re- 
specting an establishment of religion, or prohibiting the free exer- 
cise thereof."*' The opinion notes, also quite properly, that "the 
'exercise of religion' often involves not only belief and profession 
but the performance of (or abstention from) physical acts: assem- 
bling with others for a worship service, participating in sacramen- 
tal use of bread and wine, proselytizing, abstaining from certain 
foods or certain modes of transportation."" The conclusion that 
the clause protects conduct as well as speech or belief would seem 
to follow from its very words: "exercise" means conduct.** The 
point is corroborated by extensive evidence from the period of the 
Founding** and is important because the Supreme Court originally 
held the opposite, in reliance on a misleading statement by 
Thomas Jeiferson." 

•* Patterion. 486 US *l 623 (SUven duMnlini), quotinf New Jtruy u TLO, 468 US 
1214, 1216 (19841 (SKvent dUMnlinf hom ordtl dircctinf ruifuoMnll. 

" US Cotut, Amend I, quoted in 110 S Ct at 1699 (emphMU oroitud). 
•• llOSCitt IW9. 
** Th« Amtrican edition of Samuel Johnaon'e A Dictionary of the EngUth Lcnguatr, 

publiahed in Philadelphia in 18U6, uaed the (ollowinf terma to define "exerciee": "Labour of 
the body," "Uee; actual application of any thing." "Taak: that which one u appointed to 
pcrfocm," and "Act of divine worebip whether publick or private." Noah Webater'i A Dic- 
tionary of tht Engti$h Language, publiahed in New Haven in 1807, defined "cierciee" aa 
"practice |or| employment " Jame* Buchanan'e 1767 Linguae Britannicae Vera Pronuncia- 
(ID, publiahed in I^Hidun, gave the definition "To uee or practice." 

•* See Michael W. McConncll, The Origint and HiMlarical Undentanding of Free Ex- 
ereiae of Religion. 103 Harv L Rev 1409, 1461-52, 1488-90 (1990). 

•• Heynatde v United Slain, 98 US 146. 164 (1879). Jcffenon h«l writun Uut "UM 
leglalative powara of governmant reach actiona only, and not opiniona... . |M|an . . . haa no 
natural right In oppoattion to hie eocial duliaa." Letter from Thomat Jefferton to a Commit- 
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Having repudiated the belief-conduct distinction, the Court 
went on to note that the language of the Free Exercise Clause doea 
not conclusively resolve whether the provision requires exemptions 
from generally applicable laws. The opinion is careful not to over- 
state its point. It merely holds that "|a|s a textual matter, we do 
not think the words must be given that meaning."** Moreover, 
"|i)t is a permissible reading of the text... to say that if prohibit- 
ing the exercise of religion ... is not the object of the {law] but 
merely the incidental effect of a generally applicable and otherwise 
valid provision, the First Amendment has not been olfended."** 
The Court does not deny that the broader reading, which would 
require exemptions, is likewise a "permissible" reading. Indeed, 
the Court does not even deny that it is the more obvious and lit- 
eral meaning. It is sufficient, according to the Court, that the 
words are not ironclad. Having determined that the words are not 
dispositive, the opinion then turns to the Court's precedents and 
the text plays no further role in the decision. 

This is a strange and unconvincing way to deal with the text 
of the Constitution, or of any law. A court should not disregard the 
text merely because it contains some degree of ambiguity. Rather, 
a court should determine the reading of the text that is most prob- 
able and should give that reading presumptive weight unless there 
is good evidence based on extratextual sources that it is wrong. 

A plausible argument available to the Court was that the verb 
"prohibiting" means the deliberate targeting of the prohibited ac- 
tivity, so that the exercise of religion is not "prohibited" if the ex- 
ercise merely happens to fall within a broad claas of proscribed ac- 
tivities. However, the more natural reading of the term is that it 
prevents the government from making a religious practice illegal. If 
a zoning ordinance limits a particular area to residential use, we 
would naturally say that it "prohibits" an ice cream store within 
the zone—even though no one on the zoning commission had any 
particular intention with respect to ice cream. While we cannot 
rule out the poeaibility that the term "prohibiting" might im- 
pliedly be limited to laws that prohibit the exercise of religion in a 
particular way—that is, in a discriminatory fashion—we should at 

IM o( Iht Danbury Baptist Auociatian (Jui IS20I, in Anditv Adf au Liacumb, ad. IS Tht 
Whliitf a/ Thomat JtUtnon 2SI, 281-82 (ThMBM JttftrKMi Mamwul AM'O, IM3I. 

•• Smith, no 8 Cl It 16W (ampkua addad). 
" Id a( ISdO. 
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least begin with the presumption that the words carry as broad a 
meaning as their natural usage." 

Further, it is significant that the provision is expressed in ab- 
solute terms. Unlike the Fourth Amendment, the First Amend- 
ment does not limit itself to prohibitions that are "unreasonable." 
Unlike the Fifth Amendment, the First Amendment does not au- 
thorize deprivations of liberty with due process of law. Any limita- 
tion on the absolute character of the freedom guaranteed by the 
First Amendment must be implied from necessity, since it is not 
implied by the text. And while I do not deny that there must be 
implied limitations, it is more faithful to the text to confine any 
implied limitations to thoee that are indisputably necessary. It is 
odd, given this text, to allow the limitations to swallow up ao 
strongly worded a rule.** 

This does not mean that the text of the Free Bxercise Clause 
is sufficiently unambiguous that the Smith decision can be rejected 
on textual grounds alone. But it does suggest that the Court gave 
insufficient weight to the text. Discovery of a degree of ambiguity 
is not a license to move on to other sources of enlightenment. A 
Court that is serious about interpreting a written Constitution 
should be more anxious to ensure that its reading is the most per- 
Miasive from among the "permissible" readings of the clause. 

B.    History 

Having established to its satisfaction that both the exemptions 
and no-exemptions readings of the Free Exercise Clause are "per- 
missible reading|s| of the text," the Supreme Court then noted 
that "|o]ur decisions reveal that the latter reading is the correct 
one."** Interestingly, the Court did not pause to consider whether 
the historical context surrounding the adoption of the Free Bxer- 
cise Clause might have a bearing on the two permissible readings 

"* Tht harder qu««Uon b whether fovemment actiom that Inhibit but dn not forbid 
rellfloua eierci^« are covered by the elatne. Eluewherc, I have arRtied that the hKtortcel 
contcit maltea It doubtful that the terra "prohihitlnf" waa intended or undentood to ha 
ttrlctly limited in Ihia aerne. McConnell, 103 Harv I, Rev at 148* US (cited in note 241. 
Paradoiiealljr, Smith appean to asaumc that a itrict prohibition throuf h criminal pandiona 
la kaa likely to vhilete the Free Eierdaa Clauaa than a denial of beneflta. See 110 8 Cl at 
1803. 

** See Douflae I.ayroclt, Text, IntfnI. anH thf RfU/tion Ciauafa, 4 Notre Dame J L, 
Elhin k Pub Pol 683. 888 (1990). On the other hand, my rallea«ue. Dean Cenffrey Stone, 
made the eictllent point In a converratton with me that If the protection accorded fre« 
eierdae b dna* to abaohtta, thta h an argument that th* domain of the Clauae ehouM b* 
laad narrowly. 

•• 110 S Ct at 1600. 
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of the text. This is particularly surpriBing because the author of 
the majority opinion, Justice Scalia, has been one of the Court's 
foremost exponents of the view that the Constitution should be in- 
terpreted in light of its original meaning." 

This is not the occasion to revisit the originalism debate. Suf- 
fice it to say that even those Justices and commentators who be- 
lieve that the historical meaning is not dispositive ordinarily agree 
that it is a relevant consideration.'* It is remarkable that the Court 
would take so important a step here without so much as referring 
to the history of the Free Exercise Clause. 

Had the Court looked to the history of the Free Exercise 
Clause, it would have found some significant evidence supporting 
its conclusion that the clause was not expected or intended to al- 
low judges to craft exemptions from laws of general applicability. 
Certainly, that was John Locke's position—and Locke was a major 
intellectual influence on the idea of religious toleration in colonial 
America." It appears also to have been Jefferson's position. In- 
deed, Jefferson's position was in many respects more restrictive 
than Locke's.** Moreover, although couched in qualifying language 
that seems to point the other way, passages in the writings of such 
evangelical advocates of religious freedom as William Penn and 
John Leiand can be interpreted as rejecting free exercise exemp- 
tions.** And the highest courts of two states, Pennsylvania and 
South Carolina, interpreted their state constitutional guarantees in 
the early nineteenth century as not requiring exemptions.** 

On the other hand, the history would have revealed other evi- 
dence—more substantial, in my judgment—in favor of the broader 
exemptions position. For example, one can look to the various 
stale constitutional provisions regarding free exercise of religion, 
eight of which expressly and one of which impliedly contained lan- 
guage that appears to be an early equivalent of the "compelling 
interest" test*^ Article 61 of the Georgia Constitution of 1777 is 
typical: "All persons whatever shall have the free exercise of their 

" Sn AnUxrin SnHi. Onginalitm: Thr Lrurr Evil. 67 U CIn I. Rtv B49 (tSflSI. 
*" For • r«cvnt ciampl«. In which all nifw Juatlcc*. [n both the majoritr and diment. 

Kind heavily o( the hhtorkal underaUndln( of the Eicnaive Finea Claiiae of the Eichth 
Amendment, •«« Brouminti-Ftrri$ /nrfuftrirt v Ktteo Oijpoaof, Inc., 109 S Ct 2909, 2914-19 
(1989): aee aho Id at 292831 (O'Connor dtaacnUnf). 

•• See McCnnnell. 103 Hanr L Rn at I430-3S, 1443-49 (died in not* 24). 
•* Id at I4SI-B2. 
•• Id at 1447 4S. 
" Id at leos-ll. 
" Sm M at 1467 m 241 
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religion; provided it be not repugnant to the peace and safety of 
the Slate."** It ia difficult to reconcile these provisions with the 
narrow reading of free exercise. If the free exercise guarantees 
could not be read to exempt believers from "otherwise valid" laws, 
what could have been the purpose of the "peace and safety" pro- 
viso? These provisions were the likely model for the federal free 
exercise guarantee, and their evident acknowledgment of free exer- 
cise exemptions is the strongest evidence that the framers expected 
the First Amendment to enjoy a similarly broad interpretation. 

The idea of exemptions had deep roots in early colonial char- 
ters. As early as 1666, the second Charter of Carolina, in recogni- 
tion of the fact that "it may happen that some of the people and 
inhabitants of the aaid province cannot, in their private opinions, 
conform" to the Church of Elngland, authorized the proprietors "to 
give and grant unto such person and persons .. . such indulgences 
and dispensations, in that behalf (as they) shall, in their discretion, 
think fit and reasonsble."** "Indulgences" and "dispensations" 
were technical legal terms of the day, referring to the King's as- 
serted power to exempt citizens from the enforcement of a law en- 
acted by Parliament.** It is noteworthy that from the beginning it 
was thought that the solution to the problem of religious minori- 
ties was to grant exemptions from generally applicable laws. 

The prsctice of the colonies and early states bore this out. 
Most of the colonies and states (beginning with those with strong 
free exercise provisions in their organic laws) exempted religious 
objectors from military conscription and from oath requirementa 
expressly in order to avoid infringements of their religious con- 
science." To be sure, the need for exemptions did not often arise. 
Because the vast majority of the inhabitant» were Protestant 
Christians and the laws tended to reflect the Protestant viewpoint, 
clashes between conscience and law were rare. It is significant, 
however, that exemptions were seen as a solution to the conflict 
when it occurred. 

We should not be too quick to assume that this practice sup- 
ports the broad reading of the Free Exercise Clause, however. The 
exemptions in the pre-Constitutional period were made by legisla- 

•• BM PirWr Poora, *d, I Ftdtnl ui4 Stott Conitiluliaiu, Colomul CImrttn. and 
Otktr Organu UIM of Uu l/iultrf Slain 383 (GPO, Jd td II7SI r/Vmrt'a"). 

•• i Poart'l «t I3S7 (dud in DOU 38). 
•• 8— Ftwiwick PolUck wd rradaric WUliaai MaiUud. I Th« Hutary of Bngluh Urn 

US (CuBbridf*. 2d ad ISSS). 
•* Poc thaaa and atkac aiaaiiilaa, aaa McCoaaatt, 103 Han L Rair at IMS-T3 (dlad la 

oaUMI. 
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lures and therefore do not prove that religioua objectorB were enti- 
tled to exemptions by right. Indeed, these exemptions are fully 
consistent with the position in Smith, because Smith allows legis- 
latures (although not courts) to make exemptions from laws of 
general applicability. This type of evidence is therefore necessarily 
ambiguous. 

On the other hand, we must not forget that in the period 
before judicial review it was the legislatures that had the sole re- 
sponsibility for upholding constitutional norms. If legislatures con- 
ceived of exemptions as an appropriate response to conflicta be- 
tween law and conscience, there is every reason to suppose that the 
framers and ratifiers of the federal Constitution would expect judi- 
cially enforceable constitutional protections for religious con- 
science to be interpreted in much the same manner. In this, the 
Free Exercise Clause is no different from other constitutional pro- 
visions. To a large extent, the rights enshrined in our Constitution 
are simply rights that had come to be recognized under statute or 
common law prior to 1789. The best interpretive assumption is 
that only the institutional mode of protection—but not the sub- 
stantive content—was changed when these rights gained constitu- 
tional status. 

It is also worth mentioning that James Madison, principal au- 
thor and floor leader of the First Amendment, advocated free exer- 
cise exemptions, at least in some contexts, and proposed language 
for the Virginia free exercise clause that was even more protective 
than the "peace and safety" provisos of most states." To the ex- 
lent that the opinions of individual framers are significant, his es- 
pousal of exemptions should carry more weight than Jefferson's 
opposition. 

Whatever one might conclude from this history, the Supreme 
Court should not have rendered a major reinlerprelation of the 
Free Exercise Clause without even glancing in its direction. Had 
the Court made even a cursory inquiry into the history of the 
clause, it would have been impossible for it to loss off the remark 
that the compelling interest test "contradicts both constitutional 
tradition and common sense."" At most, the Court could have said 
that there are two constitutional traditions, both with impressive 
pedigrees, and that persons of common sense and good will have 
come down on both sides of the question. 

*• SM id al I4&2'U. I4«2'e4.1600. MadiMa aba would han ounalitulionaluad Uw nil. 
fious aiempUon from conacriptioa. Id al 1600. 

" 110 S Ct at 1603. 
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C.   Precedent 

Having dismiased the text as ambiguous and ignored the his- 
tory, the Court in Smith purported to base its decision on prece- 
dent. But its use of precedent is troubling, bordering on the shock- 
ing. A detailed examination of both those precedents on which the 
Court relied and those that it distinguished is necessary to reveal 
the full extent of the liberties the Court took with its earlier 
decisiom. 

1.   Never say never. 

The Smith opinion statM baldly: "We have never held that an 
Individual's religious beliefs excuse him from compliance with an 
otherwise valid law prohibiting conduct that the State is free to 
regulate."" In Wisconsin v Yoder, however, the Court had stated 
that "(a| regulation neutral on its face may, in its application, 
nonetheless offend the constitutional requirement for government 
neutrality if it unduly burdens the free exercise of religion."*' In- 
deed, the Yoder Court stated that "|t|he essence of all that has 
been said and written on the subject is that only those interests of 
the highest order and those not otherwise served can overbalance 
legitimate claims to the free exercise of religion."'* In Yoder, the 
Court called a generally applicable compulsory school attendance 
law, as applied to Araish children above the eighth grade, "pre- 
cisely the kind of objective danger to the free exercise of religion 
that the First Amendment was designed to prevent"*' The com- 
pelling interest test has been applied numerous times since Yoder. 
The Court reiterated the compelling interest test no fewer than 
three times in the year preceding Smith, including in two unani- 
mous opinions." 

Prior to Smith, some Justices disagreed with the precedents 
holding that the Free Exercise Clause requires exemptions from 
generally-applicable laws, but none denied the existence of those 
precedents. Chief Justice Rehnquist and Justice Stevens had au- 
thored several separate concurrences and dissents in previous cases 
taking the Court to task for doing precisely what the Smith opin- 

•• Id at isoo 
'• «M us 205. no (i«n). 
•• M It 2IS. 
" M at 2IS. 
" Jimmy Smwari Miniitrin v Boarrf of Equaliialian, 110 R Cl S8S. «9n (1090): Hrr- 

MIHIM V Commu$iim*r, 109 S Ct 2136, 1148 (1M9); frain a /Unau Dtpartnunt of Km- 
pfaymanl Sttmity. 4S> US S2S (IISS). 
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ion now denies the Court had ever done." Even Justice Scalia, 
fourteen months before writing the Smith opinion, stated in a dis- 
senting opinion in an Establishment Clause case that the Court 
had "held that the Free Exercise Clause of the First Amendment 
required religious beliefs to be accommodated by granting religion- 
specific exemptions from otherwise applicable laws,"** listing four 
illustrative cases, including Yoder." Three of the five Justices in 
the Smith majority signed their names to this statement What 
happened in the ensuing fourteen months to change their minds? 

2.   Precedents distinguished. 

a) Yoder. According to the Court in Smith, "|t|he only de- 
cisions in which we have held that the First Amendment bars ap- 
plication of a neutral, generally applicable law to religiously moti- 
vated action have involved not the Free Exercise Clause alone, but 
the Free Exercise Clause in conjunction with other constitutional 
protections."** Yoder is explained as involving "the rights of par- 
ents to direct the religious upbringing of their children."*' But the 
opinion in Yoder expressly stated that parents do not have the 
right to violate the compulsory education laws for nonreligious rea- 
sons.** Thus, according to Yoder parents have no right indepen- 
dent of the Free Exercise Clause to withhold their children from 
school, and according to Smith they have no such right under the 
Free Exercise Clause. How can claimants be entitled to greater re- 
lief under a "hybrid" claim than they could attain under either of 
the components of the hybrid? One suspects that the notion of 
"hybrid" claims was created for the sole purpose of distinguishing 
Yoder in this case. 

•• Sf rhomai tt Rmrw Hoard. 450 US TOT. T23 (1981) (Rehnquht ddmntiiK): NoMi> 
V Ifnemplaymrnt Appralt Cnmm'n. 480 US 136, I4T (1987) (Rr)inqut«t di^Arntlnx) (adlwt- 
(nii tn hh pnitkin In Thomat); (/nitrrf Slain v Ln, 4M (IS 2.S2, K3 (1982) (!>l«vrm rni- 
ciirT(n(). It b rcpotttd Uial CMtf Jwtle* Rchnquht publicly acliiravMiMl at the Fnurlh 
Cirtuft .ludMat Conference that Smith "repreaenti a new departure In Lhia line of ceaca." 
Tony Mawo, With RemarkaMe Smftnnt. an En Endi. 13 Le||al TImea of Waah 8, 9 (Ant 
6. 1990). 

•• Tnat Monthly, /nc ff Bullock. I0> 8 O 890. 912 (1989) (Scalia dincntlnf) (emphi 
ah In orlfirMll. 

•• 8«* alao Eiwardt v AtuilUtri. 482 US BT*. SIT (I98T) (Scalia dia«enUng) (charactar- 
hint Rve caaea, Inchidlnt Voder, aa hoMInf "that In aonw drcomatance* Sute< rnrnt actrm- 
modate tha baHefa of religioaa clUtena by uampUni them from generally applicaMa 
regulatlnm"). 

•• no set at 1801. 
•• Id at 1801 n I. qooUnf Voder, 408 US at 139. 
•• 40S US at 118-IS. 
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But does it lerve even that purpose? Why isn't Smith itself • 
"hybrid" case? Whatever else it might accomplish, the perfor- 
mance of a sacred ritual like the ingestion of peyote communicates, 
in a rather dramatic way, the participants' faith in the tenets of 
the Native American Church. Smith and Black could have made a 
colorable claim under the Free Speech Clause that the prohibition 
of peyote use interfered with their ability to communicate this 
message. If burning a flag is speech because it communicates a po- 
litical belief,** ingestion of peyote is no less. And even if Smith and 
Black would lose on a straight free speech claim, following the logic 
of Smith'* explanation of Yoder, why shouldn't their claim prevail 
as a "hybrid" with their free exercise claim? The answer, a legal 
realist would tell us, is that the Smith Court's notion of "hybrid" 
claims was not intended to be taken seriously. 

b) The unemployment cases. The Smith Court had even 
more difficulty distinguishing a line of cases involving unemploy- 
ment compensation for unemployment caused by religious objec- 
tions to available work. There have been four such cases, the most 
recent being a unanimous decision only a year before Smith.** 
These cases have generally been considered prime examples of free 
exercise exemptions from generally applicable laws, because work- 
ers are excused from the requirement of accepting any "suitable" 
employment." Even though workers who decline work for other 
important, conscientious reasons (for example, because of ideologi- 
cal objections to the work or because of the need to care for a de- 
pendent) would not receive unemployment compensation,** work- 
ers who decline work for religious reasons must be given benefits. 

The Smith Court began its discussion of these cases hy noting 
that the compelling interest test had not led to the invalidation of 

•• Tfioi V Jokiuon, IDS S Ct 2633 (1989). 
** Myslerioualy. tb« Smith Court Mid Uwrt w«r« only thrto, omitting the most recant I 

ctn olfir no capUnation for thi« ooiiation. Th« four CMM arc Frazet u Hlinoit Otpartmtnt 
o/ Employment Security, 489 US 829 (1989)i Hobbte v Unemployment Appeals Commie- 
tion, 480 US 136 (I981)i Thomat v Review Board, 460 US 707 (1981); Sherbert u Verner. 
374 US 398 11963). 

" It mutt ba notad that tha unamploymcnt companiatton caaaa are thuuf ht problain- 
•lic avan by loiaa commantaton who otherwiaa andoraa tha ounpallini inlaraat taat. on tha 
ground that thay nay placa raligioua workara in a poaition auparior to otiiara. For a diacua- 
•ion of thaaa iaauaa, aaa Michaal W. McConnall ar>d Richard A. Poanar, An Keoruunit Ap- 
proach lo fuuai of Aabgiout Prndom, U U Chi I. Rav I, 36 38, 40-41 (1989). 

•• Saa Wimberly i> Labor and Indiulrial Relatione Comm'n. 479 US 611 (1987) (hoM- 
ing that workar unamptoyad on account of pragnancy ia not antillad lo unamploymanl 
companaation). 
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•ny government action "except the denial of unemployment com- 
penaation,"** aa if that were a coherent dialinction. Beyond that, 
the Court noted that the unemployment compensation casea in- 
volved "a context that lent itaelf to individualized governmental 
aaseaament of the reaaona for the relevant conduct."** The unem- 
ployment caaea tfaua "stand for the propoaition that where the 
State has in place a system of individual exemptions, it may not 
refuae to extend that system to cases of 'religious hardship' with- 
out compelling reason."*' On its face, this is not a very persuasive 
distinction. Difficulty of administration can fairly constitute at 
least part of the governmental interest in enforcing the law without 
exceptions,** but it is hard to see why this concern should limit the 
universe of potential claims. Moreover, if this is the distinction, it 
is hard to sea why the compelling interest teat does not apply to 
many contexta other than juat unemployment compensa- 
tion—indeed, to the full universe of claims governed by the due 
process requirement of "some kind of hearing." 

Under this analysis, most of the Supreme Court's free exercise 
casea resemble the unemployment compensation cases in that they 
involve individuated governmental assessments of the claimant's 
circumstances. In United States u Lee, for example, a procedural 
mechanism already existed for administering religious objections to 
social security taxation.** in Lyng v Northwest Indian Cemetery 
Protective Ass'n, the Forest Service was already required to atudy 
and consider the impact of the logging road on Native American 
religious practices as well as on the environment** Indeed, every 
decision to build a road must be made on a case-by-case basis. In 
O'Lone u Estate of Shabazz, prison officials had informally accom- 
modated the religious needs of the Muslim prisoners but stopped 
doing so, apparently because the officials interpreted a prison di- 
rective to disallow the accommodation.** These cases are typical. 

•* iiosct •! ism. 
- Id •! ISU. 
** Id. Tbi* npteutioa for Uw ummploynMnt compaimtian CUM h« had • thtktni 

cansff in recent Supreme Court decieione. It wee firet propounded In • plurality opinion 
nittm by Ckxl Juetice Bucgei in Baitn v Roy, 476 US 693. 708 (18661 II wee rejecud by 
* iMiarity at lii Juetice* in Hobbtt. 480 US el 142 n 7, including two (WhiU end Scalin) 
*bo fatBcd pert at the Dujority in Smith. It now eppewe to cowind the votae •( Uw •*• 
JuUicea in the Smith meiority. 

•• SM MichMl W. MCCOUMU. NtutnUty Uttda tht KtUtum Clmiun. (I Nw U L ROT 
Mi, l» 68 IISSS). 

•• 466 US 162. ISO (1982). 
•• 486 US 41S. 442 (19881. 
• 482 US 142, S4S (19871. 
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In each of them the government "ha(d| in place a system of indi- 
vidual exemptions."** The unemployment cases cannot be distin- 
guished on this ground. 

Even more strikingly, the "individual governmental assess- 
ment" distinction cannot explain the result in Smith itself. If 
Smith is viewed as an unemployment compensation case, the dis- 
tinction is obviously spurious. If Smith is viewed as a hypothetical 
criminal prosecution for peyote use, there would be an individual 
governmental assessment of the defendants' motives and actions in 
the form of a criminal trial. 

The purported distinction thus has no obvious connection to 
either the circumstance of Smith or to the Court's precedents. Like 
the distinction of Yoder, it appears to have one function only: to 
enable the Court to reach the conclusion it desired in Smith with- 
out openly overruling any prior decisions. 

3.    Precedents relied on. 

More surprising than the precedents distinguished were the 
precedents relied upon. The Court relied most heavily, with 
lengthy quotation, on Minersville School District v Gobitis, the 
first flag salute case, which allowed the criminal prosecution of 
school children for refuning on religious grounds to recite the 
Pledge of Allegiance.*' The Court neglected to mention that, three 
years after Gobitis, it overruled the case in one of the most cele- 
brated of all opinions under the Bill of Rights." Relying on Gobitis 
without mentioning Barnette is like relying on Plessy v Ferguson** 
without mentioning Brown u Board of Education.''* 

The second case cited by the Court, a Mormon polygamy case 
from 1879, was decided on the theory that the Free Rxercise 
Clause protects only beliefs and not conduct"—a premise that the 
Court repudiated in 1940." Because the Smith Court expressly re- 
affirmed that the Free Exercise Clause protects conduct as well as 
belief," why does it cite a decision predicated on the opposite 

" Smith, no set tl 1«03. 
- 310 us Ue. 59S (ISW). GoMll't h died twin in Smitll, 110 S Ct at 1600. 
*• Wfl Virninia Slatt Board of Education v Bamtttt. 3I( US 624 (1943). 
- 163 US 637 (1896). 
" 347 US 483 (I9&4). Of raonc. Ih« Court rouM havr pointed out t)<at ainrr narnrtlf 

waa dadded on (rca apaach KTounda, Gobiti§ waa not tachntcally nvarrulad. Bui hy ttw attin« 
tokan. ainc* Bromn wai decidrd afl an education caae, P\tM»y waa not ovarrulad, aither. 

" Rrynnldi u Unilrd Sloln, 98 US I4S. 16867 (1879). 
•• CanlwtH v CimnKtiml. 310 US ]96, 30304 (1940). 
•• 110 set at IS99. 
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premise? The third citation is to • concurring opinion attacking 
the majority's use of the compelling interest test*' The fourth is to 
Gobitit again. Thus, the primary affirmative precedent marshalled 
by the Court to support its decision consists entirely of overruled 
and minority positions. 

Then follow two older cases in which the Court upheld laws 
against free exercise challenges, both decided prior to the formal 
announcement of the compelling interest test In Prince v Matta- 
chuietu, the Court upheld a conviction under the child labor laws 
for the distribution of a religious publication by a minor in the 
company of her guardian." Significantly, the Court in Prince did 
not so much as mention that the law in question was neutral and 
generally applicable. Rather, it relied on the principle that "|t|he 
state's authority over children's activities is broader than over like 
actions of adults."" While conceding that the law in question 
would be "invalid" if it were "applicable to adults or all persons 
generslly,"*'' the Prince Court concluded that the possibility of 
"emotional excitement and psychological or physical injury" to a 
minor from what it called "ls]treet preaching" was sufficient to 
support the state law.'" 

In Braunfeld v Broivn, the Court upheld application of a Sun- 
day closing law to a Jewish merchant on the ground that it consti- 
tuted "only an indirect burden on the exercise of religion," by 
which the Court meant a law that makes the religious practice 
more costly but not illegal." The clear implication was that a "di- 
rect" interference would have been unconstitutional, a proposition 
contradicted in Smith." Thus, neither Prince nor Brounfetd sup- 
ports the holding of Smith. In fact the rationales of the decisions 
point to the opposite interpretation of the Free Exercise Clause. 

" i;ni(r<f Slain •> Ln. 4H US SS2, 2S3 n 3 (IMD <8m«m concmrinc). 
•• 321 US 168. 170 (l»44). 
•• Id <l 168. 
" Id •! 167. 
" Id It 169 70. It b intcmUnf, md • Huh ImaMinf, that the Printr Cnurl unalynd 

th« fvnfril child labor \mw m if It wvrv tpfdncalty dlt«ct«d at rrligicu* n political artMty 
and upheld it on that |round. Accordinf to the Court. "(t|he tealoua thou(h lawful airrriaa 
of the riRht to engage in propafanditing tht community, whether in retigioua, polllkat or 
other mattera, may and at timea doea create altuationa difflctilt enough for adulta to cope 
with and wholly inappropriate for children, eapecially of lender yeara, to face." Thia htnta 
that the controveralal nature of atreet proaalytlalng or polllkal activity, and the poaaible 
adverae reaction of othera, prorldc a aound baala for limltlnt the rifhla of youthful apa«liera. 

" 36S US 599. 606 (1961). 
•* 110 R Ct at IROI (under Cnurt'i precedenU. the Free Eierclae Ctauee haa "nothinf to 

do with an acroaa the-board criminal prohibition on a particular foem of mnduct"!. Thtf« 
can ba no more "direct" burden on fraa eierdaa than an abaohit* criminal prohlWlkiti. 
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The Court then adverted to three modern cases rejecting free 
eurciee claimt on the baaii of the compelling interest test.*' One 
would think these were precedents agaitut the theory of Smith, 
because they unequivocally applied the very constitutional stan- 
dard that Smith stated had "never" been applied. The Court now 
asserts that it only "purported" to apply the compelling interest 
test in those recent cases.** 

The Court also relied on four recent decisions that did not em- 
ploy the compelling interest test. One of these cases involved the 
military and another the prison system; both opinions stressed the 
limited reach of constitutional rights in those special, confined set- 
tings.** It is not auspicious for the Court to measure the constitu- 
tional righta of free civiliana according to the rights of prisoners 
and military personnel. 

The other two cases in which the Court did not apply the com- 
pelling interest test involved claimants who objected to the inter- 
nal procedures of the government or to the government's use of its 
own land.** Again, it is not auspicious for the rights of individuals 
to be free from government interference with their religious prac- 
tices to be compared to the rights of individuals to compel the gov- 
ernment to behave in conformity to their religious principles.** In 
elfect, the Court converted exceptional cases into the general rule. 

•' GiUtllt V llnilid Statn. Ml US 437, 461-62 (IB7I) (raiKUnf rtUfiout ««liptio« 
from coiucriplion ua th* part of a cUimant who waa not oppoaad to fif hting in all waf*); 
Unittd Stain u Ltt. 466 US 262, 261 (IM2) (njacUni daim to aiomptioa from aocial la- 
curity iasn by Amiah farnurt whoaa rali|ioua tanala would not parmil tiian to partkipala 
in tha profiam); Hirnandti i> Commutiontr, 100 S Ct 2136, 2148-49 (ISM) (rajactiiii daim 
for incoma lai daductibility of eartain raUfiouB paymanta). 

*• 110 8 Ct at 1602. 
•• Cotdman v Wtinhergtr, 476 US 603. 607-08 (IMS) (rajaeUn| fraa aiaroaa cballaaca 

to Air Forca uniform ragulatiooa by Orthodoi Jaw barrad from waaring a yarmulkal; O'Lont 
V Eilalt of Shabttt, 482 US 342, 349 (1987) (boldini that priaoa officUla do not bava a duty 
to accomawdata priaon work acbaduUa to Mualim inmataa' ralifioua oliaarvancai). 

•• Bawtn B Koy, 476 US 693 (1986) (hoMinf tiwt a alato walfara ^ancy'i UM of iocial 
tacurity number* doaa not violata tha Fraa Eiarciaa Clauaa); Lynf v Northtettt Indian 
Ctmettry l-rolttlivt Au'n. 486 US 439 (1988) (holdin( that UM Fraa Biarciaa Clauaa doaa 
not prohibit tha lovarnmant from parmltUaf tlmbar harvaatinf and road comtiuctioa la 
area of a national foraat traditiooally uaad by Indiana for rallfioui purpoaaa). 

•• In both Roy and Lynt, tha Court raaaooad that tha Firat AmarMlmant doaa not "ra- 
quira tha (ovarnmant IIMV to bahava in waya that tha individual baliavaa wUI furthar Ua at 
har apiritual davalopmanL . . . Tha Fraa Eiareiaa Clauaa aimply cannot ba undatatood to 
raquira tha GovarnnMnt to conduct ila own Intamal af aba hi waya that eoa4Ki(t with tha 
ralifioua hriiah of particular cUiiana." Roy, 478 US at 899 (amphaaia la orifInall. Saa aba 
Lynt, 486 US at 449. Smith, of couna, invoWad wbathar tha individual baliavar oouM COM- 
duct hia afaira in accocdanca with hia ralifioua baUafi. To tha aiUnt Lynf hotda that tha 
Fraa Biarciaa Clauaa doaa not conatraln tha fovammaol'a actiow la Ua eapndty aa land- 
ownar, I diaafraa with ita raaaoaing, aa wail aa ita raauh; but I agraa that tha oonatHutional 
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The Court also failed to point out that in one of these case*, 
Bowtn V Roy, five Justices expressed the view that adherents to a 
traditional Abenaki religion under which computer-generated 
numbers are deemed to rob the individual's spirit of its power were 
entitled to aii exemption from the requirement that welfare recipi- 
ents provide a social security number on their application.** This 
did not become a holding of the Court because one of the five Jus- 
tices supporting the result concluded that this aspect of the case 
had become moot.** But it is surely misleading for the Smith Court 
to rely on the Bowen Court's holding—that the claimants had no 
right to insist that the government not use a social security num- 
ber already in its possession—to support a conclusion that the 
Free Exercise Clause does not require exemptions from generally 
applicable laws; a majority of the fiowen Court firmly stated that 
another claim for exemption in the same case was constitutionally 
compelled. 

4.   Was there really a compelling interest test? 

Notwithstanding all that has just been said about the Court's 
reliance on precedent, it must be conceded that the Supreme Court 
before Smith did not really apply a genuine "compelling interest" 
test. Such a test would allow the government to override a religious 
objection only in the most extraordinary of circumstances. In an 
area of law where a genuine "compelling interest" test has been 
applied, intentional discrimination against a racial minority, no 
such interest has been discovered in almost half a century. Even 
the Justices committed to the doctrine of free exercise exemptions 
have in fact applied a far more relaxed standard to these cases, 
and they were correct to do so.** The "compelling interest" stan- 
dard is a misnomer.** 

•landanl for uich action thould b« Urn eucUnc than fof (ha |ovarnntant in ila capacity •• 
rcsuialor. 

•• 476 US al 712-16 (Blacknun concurrinf in part); id at 724 32 (O'Connor, )oin«d by 
Brannan and Marahall, concurrinf in part and diaaenlinf in part); id at 733 (Whit* 
diaaenting). 

" 476 US at 714 (Blackmun concurrinf in part). 
" Saa, for aunpla, O'Lonc ii Eiialc a/ Slia6orr, 482 US 342, 354 (1987) (Brannan 

dIaMntinf, joinad by Mariliall, Blacliniun, and Stavana) (completely barrinf relifioua cart- 
aaony in priaon raquirca (overnmcnt to dcmonalrata "important" governmenul intcraat). If 
conpellinf "really meane whal it layi," Smih, 110 S Ct at 1606, ttie Inl reMmbla that 
profnaad in Vitfinia by tha younf Jamee Madiaon: tbat free eiarciae ba prolacted " 'unlaaa 
under color of relif ion the prcaervetion of equal liberty and tha aiiatence of the Stale era 
•uoifaatly endanfered.'" Sanford H. Cobb, Tht Ritt of Rtlifiaut Ubtrty m Ammca 492 
(Macmlllan, 1902). Thia propoaal »ae fejected, and no aUU adopted lo aUict a lUndard. 
Saa McConnell. 103 Harv L Rev al 1463 (cilad in noU 24). 

** Thia b not, hooevcr, uni<)ua lo tha Free Bierdae Clauec In ntoat areaa of coiwlHu- 
UOMI b*. Iha Courl'i auppoaad "€onpallii« inlaieat laat" falla far abort of that. Saa, for 
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But just because the test was not so strong as "compelling" 
does not mean that the Cknirt failed to apply heightened scrutiny 
in its previous decisions. There is no support in ttie precedents for 
the Court to replace the prior test with nothing more than the 
toothless rationality review that is applicable to all legislation. As 
explained in more detail below, a serious examination of the pur- 
ported justifications for restricting religious exercise is necessary to 
separate objective differences from prejudice. Rather than taking 
the extreme step that it took, the Court should have recast the 
"compelling interest" test in a more realistic form. 

I favor returning to the standards articulated in state constitu- 
tions at the time of the framing: repugnancy to the "peace and 
safety of the State."** Madison's formulation is also apt: that free 
exercise should be protected "in every case where it does not tres- 
pass on private rights or the public peace."*' This means that we 
are free to practice our religions so long as we do not injure others. 
Modern scholars have also attempted to articulate a more accurate 
test. Stephen Pepper poees the issue this way: "|I|s there a real, 
tangible (palpable, concrete, measurable), non-speculative, non- 
trivial injury to a legitimate, sulmtantial state interest."** Judge 
Richard Posner and I proposed that "|e)ffecta on religious practice 
must be minimized, and can be justified only on the basis of a de- 
monstrable and unavoidable relation to public purposes unrelated 
to the effects on religion."** Any of these tests would achieve the 
purposes of the Free Exercise Clause without rhetorical overkill. 

ciMnpIt, KnherU u United Statn Joyttr*. 468 tIS 609. 621-23 (l9fM) r'Jiiyc««« chaplm 
lack th« dinUnrlive charact^riiUn that might afford romtHutional protection to th« d«cl- 
akm of its membrra to delude women"; ilate'a compelling interest in eradicating diacrlml- 
nation outweighs .laycees' freedom of asaociation); City of Richmonti v J.A. Cretan Co.. 488 
U8 469 119691 (city failed to demonstrate a compelling governmental Interest Justifying a 
ennatniction contract plan requiring that a percentage of work be subcontracted to "Minor- 
ity Business Enterprises"). Admittedly, the free ciercise cases may be the most eitrenw 
eiample. See, for eiample. Justice Stevens's ctmcurrence In Let, in which he notes that tht 
Justifications are to flimsy that the Court muat not be applying the last 465 US at 262-83 
(Stevens concurring). 

** See the discussion of staU fr«c ticrcisa provisiaaa In MeConnell. 103 Hanr L Rev at 
1461 66 (cited In note 24). 

** Letter trom Jamet Maditon to Edward Liuing$ton (July 10, 1822). In (Saillard Hunt, 
ad, t The Writirtft of Jamet Modiiion 98. 100 (G.P. Putnam's Sons, ItOI). 

** Stephen U Pepper. Tht Conundrum of tht Frtt Exercise Clause—Some Rtfttctictu 
en Recent Coin. 9 N Ky t Rev 265, 289 (1982). 

"* MeConnell and Posner. 66 U Chi L Rev at 14 (cited In note 67). In another attempt, 
I suggested that a law with the purpoa* or llkaly effect of Increasing religious uniformity by 
lalilUtint the rallgioua practica o( the peiaon or group chaUeiving the law "will be permit. 
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III.   THB THEORETICAL ARGUMENT 

Perhaps because of ita purported reliance on precedent, the 
Smith opinion does not present a sustained explanation of its the- 
oretical underpinnings. Yet the opinion rests, in the end, not on 
test or history or precedent, but on the majority's view, revealed in 
a few key sentences in the opinion, of the proper relation between 
law and religious conscience. It is unfortunate that Justice Scalia 
wrote the opinion in this way, for while the argument based on 
precedent is hopelessly contrived, the theoretical argument is seri- 
ous and substantial, even if mistaken. It requires careful attention 
and deserves a thorough response. 

Virtually the entire theoretical argument of the Smith opinion 
is packed into this one sentence: 

It may fairly be said that leaving accommodation to the politi- 
cal process will place at a relative disadvantage those religious 
practices that are not widely engaged in; but that unavoidable 
consequence of democratic government must be preferred to a 
system in which each conscience is a law unto itself or in 
which judges weigh the social importance of all laws against 
the centrality of all religious beliefs." 

The rhetoric of this sentence is certainly impolitic, leaving the 
Court open to the charge of abandoning ita traditional role as pro- 
tector of minority rights against majoritarian oppression. The "dis- 
advantaging" of minority religions is not "unavoidable" if the 
courts are doing their job. Avoiding Mrlain "consequences" of 
democratic government is ordinarily thought to be the very pur- 
poae of a Bill of Rights. But the argument reflected in this sen- 
tence nonetheless contains ideas that cannot be dismissed so 
lightly. 

The Court's argument has a certain unity, but for purposes of 
analysis I propose to break it up into five separate but related 
ideas expressed in this sentence and a few other key passages in 
the opinion. The first idea is an implied devaluation of the impor- 

ted only if H b the katt mtricthn mom for (al |itutetUin thf ftrivttc riflita of olhm, or 
(b) tmurint Ihit the bemflu ind burdent of |mMlc Hf< m iqaltoMy ihircd." Michwl W. 
McConmll, TaUnt RtUgion Serioutly, Fitit Thdift 30.34 (May 1990). Rndcn tnuMfd bjr 
Ihc fact UMK I hav« pal fonraid Im non-MafiUcal (nte tlnuM b* fwfaiiwd that befora I 
atop UibiUnc about Ihew thfaifa I thall pnbaWr coma up arilh othtr laala. 

•• 110 set at 1808. 
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tance of denominational neutrality under the Religion Clauses.** 
Second is the assumption that free exercise exemptions are a form, 
of special preference for religion and that generally applicable laws 
written from the perspective of the majority are necessarily and by 
definition neutral. Third ia the claim that eiceptions under the 
Free Exercise Clauae are a constitutional anomaly. Fourth is that 
decisions regarding free ezerdse exemptions are inherently subjec- 
tive and therefore legialative in character, in other words, courts 
have no non-arbitrary way to adjudicate conflicts between religious 
conscience and law. Fifth, and most important, is that it is con- 
trary to the rule of law—it would be "courting anarchy"**—for in- 
dividual coiMcience to take precedence over law. 

A.   Denominational Neutrality 

The Smith opinion does not specifically address how one 
should weigh the evils of disadvanlaging religious minorities 
against those of arbitrary judging and lawlessness. The outcome of 
the case, however, implicitly suggests that denominational neutral- 
ity ia of secondary importance. The opinion characterizes the doc- 
trine of free exercise exemptions as a "luxury,"" suggesting that 
its purposes, while worthy, are dutinctly subordinate. Had this 
proposition been raised explicitly, the Court would have found 
much in our constitutions! history bearing on the question and 
might have found it more difficult to reach the balance it struck. 

In Lar$on v Valente, the Court noted that the "clearest com- 
mand of the Establishment Clause ia that one religious denomina- 
tion cannot be officially preferred over another."** This conclusion 
is confirmed repeatedly in both statements and constitutional en- 
actments of the founding period. Baptist leader John Leiand pro- 
posed an amendment to the Massachusetts Constitution forbid- 
ding the legislature to "establish any religion by law, [or] give any 
one sect a preference to another ...."** In a similar vein, Jonas 
Phillips, Revolutionary War patriot and founder of a synagogue in 
Philadelphia, informed the Constitutional Convention by petition 
thst the Jews wished the Constitution to be framed so that "all 

** By "ifoaomlfutioiicl qvutnlitjr" 1 OMMI iMulralHy UDOof relifftona, but not aucmm*- 
Uy iMutrality btlwccn raligioo and oUMff balMf tyaUnM. 

•• 110 8 Ct al 1606. 
" M. 
•• 466 US 2U, 244 (I98». 
•• L.P. GcaaiM. ad. Vu WrUinf of Ih* Ulc BUtr Mm UUnJ 229 (G.W. Wood, 

1646). 
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Religious societiet are on an Equal footing."'** Rhode Island's pro- 
posed amendment to the federal Constitution asked that "no par- 
ticular sect or society ought to be favored or established by law."'** 

The twelve state constitutional free exercise provisions extant 
in 1789 were different in many respects, but all contained language 
referring to denominational equality (though in two states this 
equality was extended only to Christian denominations). New York 
and South Carolina both specified that the right of free exercise 
was to be "without discrimination or preference,"'** and Virginia 
provided that "all men are equally entitled to the free exercise of 
religion."'** Other sUtes used words like "every," "all," "no," 
"equal," or "equally" to make the same point.'** This idea carried 
forward to the federal Constitution. Although the language did not 
survive to the final version, Madison's initial draft of the Free Ex- 
ercise Clause provided that "the full and equal rights of conscience 
(shall not) be in any manner, nor on any pretext, infringed.'"** The 
words "full and equal" help to capture the demand for neutrality 
among religions that imbued the movement for free exercise 
protections. 

Against this background, it seems the Supreme Court should 
have given more serious attention to the problem of "plac|ing| at a 
relative disadvantage those religious practices that are not widely 
engaged  in" before  concluding  that this consideration  ia out- 

•** Ltlltr Inm Jonat PhilUpi to Iht Ftdtnl Camtitulional Canvtnlioa (Scpl 7. 17871, 
nprinlcd in Morrif U. Schappca, cd. A Documtntary Hittory of iht Jtwt in the Uniud 
StQiti l6i4-l87S 68, 69 (Ciud«l, IS60). Th* pctilioa noUd thai "|l|t b well known •man( 
•II Ihc Ciliura of the 13 unit«d Umln that Ih* Jewm have been true and faithful whigi, 4 
durinc the late Contest with England they have been fureuMSt in aidinf and aaaistinf the 
•lalee with Uieir lifee k fortunes, they have supported the cauea, have bravely fou(hl and 
Ued foe liberty which they can not En)uy." 

••• Jonathan GIUo*. I The Dtbain la lAe Stvml Stain on Ike MopluHi a/ tht Ftd- 
tnl Conililulion 334 (Taylor 4 Maury, 2d ed 18641. 

'•• NY Const of 1777. Art XXXVIII. repcinted in 2 Paorr'i at I32B. 1338 (cited ia noU 
SSI; SC Canal of 1790. Art VIII. | I. reprinted in id at 1828. I832'33. 

"• Va Bill of RifhU of 1778. | 18. reprinted in 2 Pborei at 1908 OS (cit«i in noU 381. 
»• Foe numeroua eiamplea. see McConneU. 103 Haiv L Rav i4M.67 4 n 242 (cited in 

•oU 241. 
-*• Joseph Gales, ed. I i4niM<> of Iht Conattu if Iht UmliJ Stales 434 (Madieaa. 

June 8, 17891 (Oeles snd Seston, 18341. Two prinlii^ eiist of the ftrsl two voluass of the 
AnnaU of Congrtu. They contain different pefinalion. runntaf heeds, end back lillea The 
printinff with the running heed "Hietury of Congreae" conforane to the remaining volumee of 
the eeriee. while the pclnling with the running head "Celee 4 8caloo*a hislory of defaeles In 
Coogrees'* Is uniqus. lliis pegs dtation la to the latter venioii; the correeponding refareaca 
la the oUiai vohiae can be found by using the data of Madison's pcopoaal. 
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weighed by other principles less firmly rooted in our constitutional 
scheme.'•• 

Why did the majority feel it necessary to take this position? 
The reason, I believe, arises not from concerns about the Free Ex- 
ercise Clause but from concerns about the Establishment Clause. 
Under the Smith Court's conception, courts will not be able to or- 
der exceptions from laws of general applicability—but legislatures 
will. Indeed, the Court declares such exemptions "desirable.'"" 
The problem, as the Court candidly acknowledges, is that the po- 
litical branches, being political, will tend to be most solicitous of 
the value of familiar, popular, and socially acceptable religious 
faiths. Prior to Smith, the Free Exercise Clause functioned as a 
corrective for this bias, allowing the courts, which are institution- 
ally more attuned to the interests of the less powerful segments of 
society, to extend to minority religions the same degree of solici- 
tude that more mainstream religions are able to attain through the 
political process. The Free Exercise Clause, prior to Smith, was an 
equalizer. 

There is, however, an alternative equalizer: the Establishment 
Clause. If the political branches enact accommodations that tend 
to benefit mainstream more than fringe religions, the solution 
could be to strike them down under the Establishment Clause. 
Rather than ensuring that all religious faiths receive equal solici- 
tude, the courts can ensure that all receive equal indifference. This 
is the position of some secularists who take a strong position on 
establishment and a weak position on free exercise.'** It is evident 
that the Smith majority prefers denominational inequality to an 
Establishment Clause-driven policy of indifference. Indeed, from 
the Court's perspective, an activist establishment jurisprudence is 
no less objectionable than an activist free exercise jurisprudence. 

Moreover, the establishment strategy would fail, even if it 
were desirable. Accommodation can be accomplished by inaction 
just as it can by action. In other words, the legislatures can simply 
refrain from passing laws that burden the exercise of religion by 
mainstream groups, and there is nothing the ESstablishment Clause 
can do about this. In the end, the only hope for achieving denomi- 
national neutrality is a vigorous Free Exercise Clause. 

"• 110 S Ct at 1806. 
"• Id. 
*** Jwtke Stfrvant hi the doMtt csample on the current fluprem* Court. fl« alone haa 

conahtantly votad afainat fraa aiarciaa and for eatabltahment dalna In divided caaaa la 
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B.   Special Privileges or Neutrality in the Face of DitTerences? 

Throughout the Smith opinion, generally applicable lews are 
treated as presumptively neutral, with religious accommodations a 
form of special preference, akin to affirmative action. The opinion 
describes religious accommodations as laws that "affirmatively foa- 
ter" the "value" of "religious belief."'" In Sherbert u Vemer, by 
contrast. Justice Brennan's majority opinion characterized a reli- 
gious exemption as "reflect(ing) nothing more than the governmen- 
tal obligation of neutrality in the face of religious differences.""* 
In a sense, then, both Smith and Sherbert are about neutrality to- 
ward religion. But which has the correct understanding of 
neutrality?'" 

To examine this question, I will use the facts of Stan$bury v 
Mark$, the first recorded case raising free exercise issues after 
adoption of the First Amendment"* The case aroae in the Penn- 
sylvania courts and was decided under state law. The Importer's 
summary of the holding of the case was: "A Jew may be fined for 
refusing to testify on his Sabbath.""* The entire report of the caae 
is as follows: 

In this cause (which was tried on Saturday, the 6th of April), 
the defendant offered Jonas Phillips, a Jew, as a witness; but 
he refused to be sworn, because it was his Sabbath. The court, 
therefore, fined him 10/.; but the defendant, afterwards, waiv- 
ing the benefit of his testimony, he was discharged from the 
fine."* 

We can assume that, in those days of the six-day work week, the 
courts of Pennsylvania were routinely open for business on Satur- 
day. The decision to operate on Saturday, we may assume, was not 
aimed at members of the Jewish faith, but was simply a matter of 
convenience. Nor was the law allowing parties to civil suits to com- 

"• no SCI It isne 
"* 374 us 3S8. 40> (IS63). 
'" For man detaUH dhtiwtuw of Ihn* two umkratandlnct of iwvlnHtr. •(* McCnii- 

IMH. 101 Han I, Rn it 1419-20 (riled in not* 24); DOU||IM C. Uycork. Formal. Suhtm- 
liM, «nrf Dirotnrrrjralrd Neulnlity Tornard Rtlitmt, 3V OcPaul L R«* 993 (1990). 

"• 2 US 213 (IT93). I UM Sitrubury for Hi ficl*; m b nUnt Inm my dtoniwiMi. I 
lliink Ihh cm wn wronclT <i<ri<M. The caw hai bacn cllad only one* In a reported Sv- 
prama Court opinion. Jintlct Frankfurtar'i diiaant In Wnl Virginia Slair Board of educa- 
tion ti Bamttit, 319 US <24. «S6 (1943) (Frankfurter dlaMnUi«) (dtinc, inter alia, Slani- 
bury for piup«wHiuii that general requirement of !!•( talute ia ml Rrat inalanca of laqulilt 
obadiencc to lam that "offandll daap raUflaua acnvha"). 

"• 2 US 213. 
•" Id. 
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pel witnessM to attend court proceedings, on pain of paying a fine, 
inatituted for the purpoae of restricting religious exercise. This is 
an eiample of a generally applicable, otherwise valid, law. Is it 
neutral toward religion? 

No, it is not. The courta were closed on Sundays, the day on 
which the Christian majority of Pennsylvania observed the sab- 
bath. The effect of the six-day calendar was to impose a burden on 
Saturday sabbath observers (moatly Jews) that is not imposed on 
others (mostly Christians). It is anything but neutral—not because 
the burden happened to fall disproportionately on Jews, but be- 
cause the burden was atUched to a practice that, among others, 
defines what it means to be a faithful Jew. 

What would neutrality require? Surely it is not necessary to 
conduct court business on Sunday. Since the vast majority of 
Pennsylvanians were Christisns and observed Sur>c'o. as the day of 
sabbath, that would create needless conflict and administrative 
cosU. It would be more neutral to doae on both Saturday and Sun- 
day, the modern solution, but that has significant cosU in an era of 
a six-day work week. And if there were other religious minorities in 
the Commonwealth who observed the sabbath on other days, Mos- 
lems perhaps, then this solution would not work at all. The best, 
least costly, and most neutral solution is to exempt Saturday sab- 
bath observers from the obligation of testifying on Saturday. Thus, 
an exemption is not "affirmative foatering" of religion; it is more 
like Sherbert't neutrslity in the face of differences. 

It may be objected that thia example is loaded because the 
selection of days of rest is fraught with religious significance. The 
selection of Sunday aa the day on which the courte would not oper- 
ate was itself a religioua choice, almost an esteblishment of the 
Christian religion. It might be ssid that an exemption is required 
in that case only to equalize a situation in which Christians had 
already been granted a benefit on account of religious practice. 

But thia objection presupposes that there are decisions that 
are not fraught with religious significance. And perhaps there 
are—but those decisions will not give rise to free exercise claims. 
All free exercise clainu involve government decisions that are 
fraught with religioua significance, at least from the point of view 
of the religious minority. In this respect, Stantbury u Marht can- 
not be distinguished from Smith. In Smith, the generally applica- 
ble law was the prohibition on the use of hallucinogenic drugs. The 
Native American Church uses peyote as its sacrament. Application 
of the anti-drug lawa to the sacramentel use of peyote effectively 
destroys the practica of the Native American Church. Is this 
neutral? 
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No, it is not. Christians and Jews use wine as part of their 
sacrament, and wine is not illegal. Even when wine was illegal dur- 
ing Prohibition, Congress exempted the sacramental use of wine 
from the proscription. The effect of laws prohibiting hallucinogenic 
drugs but not alcohol, or of allowing exemptions from one law but 
not the other, is to impose a burden on the practice of the Native 
American Church that is not imposed on Christians or Jews. It is 
DO more neutral than operating courts on Saturday and not on 
Sunday. 

But perhaps this overstates the case. Whether to operate 
courts on Saturday or Sunday is clearly a decision involving com- 
mensurables. Hallucinogenic drugs are far more dangerous than 
wine. The difference in treatment can be said to be based on objec- 
tive differences between the effects of the two substances. But is 
this true? Evidence in the Smith case showed that ingestion of pe- 
yote by members of the Native American Church is not dangerous 
and does not lead to drug problems or substance abuse. Indeed, it 
is statistically and culturally associated with resistance to sub- 
stance abuse."* The federal government and twenty-three of the 
states have approved the use of peyote in Native American Church 
ceremonies for this reason, and the federal government even li- 
censes a facility for the production of peyote. 

If this evidence is valid, then the decision to ban the sacra- 
mental use of peyote but not the sacramental use of wine is not 
based on any objective differences between the effects of the two 
substances. Rather, it is based on the fact that most ordinary 
Americans are familiar with the use of wine and consider Christian 
and Jewish sacramental use harmless and perhaps even a good 
thing; but the same ordinary Americans consider peyote a bizarre 
and threatening substance and have no respect or solicitude for the 
Native American Church. In short, the difference is attributable to 
prejudice. 

The only way to tell whether the difference in treatment be- 
tween peyote and wine is the result of prejudice or the result of 
objective differences in the substances is to examine closely the 
purported governmental purpose. If the purpose is important, and 
if the means are closely related to the purpose, then the policy is 
probably baaed on objective differences. If the purpose is weak or 
the means only loosely related to the purpose, then the policy is 

"• Stt Uil II note 17. 
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more likely the result of prejudice. This, of course, is a rough 
description of the compelling interest test That test, therefore, is 
not a form of "affirroaUve(| fosterling]" of religion."* It is a way to 
determine whether government decisions that interfere with the 
religious eierctse of religious minorities are in fact neutral. 

It should be apparent why a mere absence of attention to reli- 
gious consequences on the part of the legislature cannot prove that 
legislation Is neutral. In a world in which some beliefs are more 
prominent than others, the political branches will inevitably be se- 
lectively sensitive toward religious injuries. Laws that impinge 
upon the religious practices of larger or more prominent faiths will 
be noticed and remedied. When the laws impinge upon the prac- 
tice of smaller groups, legislators will not even notice, and may not 
care even if they do notice. If believers of all creeds are to be pro- 
tected in the "full and equal rights of conscience," then selective 
sensitivity is not enough.'" The courts offer a forum in which the 
particular infringements of small religions can be brought to the 
attention of the authorities and (assuming the judges perform their 
duties impartially) be given the same sort of hearing that more 
prominent religions already receive from the political process.'" 

••• nosctatisos. 
**' ProfcOTor Mtrk Twtnwt hn •rftwd Uwt Uw effwtn of fovernmcfit Ktfon sr* un- 

likely lo bc*r more heavily on minority relhrion*: **ln • pluralleUc aoHety with cra«icuttin( 
rroup mtmbenhipt, the overall dhtributlon of beneflta and burdem b Hkely to be remona* 
My fair." Tuthnet, 76 Georfetown L J at 1700 (died In note I). As an empirical ameftsment. 
Uth claim aceme wildly off the mark. Most leghlaton are unaware of the problema of minor- 
ity religiom, and nuuiy (Uiough not all) minority rallfiona are poorly poaltlonad to defend 
their own Inlereela. 

**' Prnfetsor Tuahnct haa aho criticised the competHng Interest test on the grouml that 
It Is weighted in favor of "mainstream" religious claims, largely because judges are more 
likely to deem such claims "aincere." Tuahnet, 1989 8 Ct Rev at 382-83 (dted In note IK 
Indeed. Tuahnet stater "|P|ut bhintly. the pattern is that sometimes Christians win but 
non-Chrtstians never do." Id at 381. While I share Tushnet's pessimistic awaesament of a 
number of Supreme Court decisions re>ecting Rtrong free exercise claims on the part of non- 
Christian daimanta, I do not shsre his diagnosis. It would be more accurate to state that 
non-Christians never win, and Chrislians almost never win. either. The insensitlvlty about 
which Tuahnet com|4aim Is virtually IndlMrlmlnete. suggeAtlng not ao much a preference 
for mainstream religions as a blindness toward nonwcular concermi. 

Indeed, although the number of winning deima Is so small that there can he no statiaU- 
cal veriftcation. the claims of "non-msinstream" groups seem to enjoy something of an ad- 
vantage in free eierdse litigation, became Judges are less likely tn second guess their dalma 
about the needs of their religious prsclice. Judtcea sre notoriously unwilling to accept the 
poaalblllty that sects mad# up of otherwlne ordinary Amerirarm might entertain rellgloua 
convlctinns that are out of the ordinary. See. for eiample. Motrrt v UnwkiriM Cnunty Hoard 
o/ KAicafion, 827 F2d 1058 <Sth CIr 1987) (court unable to comprehend how expnaure to 
certain p\it>ltc school curriculum could burden rellgimw beliefs of funds mentalista). tin 
more obviously "dIfTfrent" rellgiona—like the Mare Krishnas or the Amhh- -are h>«a Hkely 
to encounter thb problem. 
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C.   Constitutional Anomalies 

Closely related to the preceding point is the Smith Court's 
claim that the compelling interest test in free exercise exemption 
cases is "a constitutional anomaly.""* According to the Court, use 
of the compelling interest test in cases of racial discrimination or 
content-based speech regulation 

is not remotely comparable to using it for the purpose as- 
serted here. What it produces in those other fields—equality 
of treatment, and an unrestricted flow of contending 
speech—are constitutional norms; what it would produce 
here—a private right to ignore generally applicable laws—is a 
constitutional anomaly."* 

Drawing on analogies from several other fields of constitutional 
law, including freedom of the press, disproportionate impact cases 
under the Equal Protection Clause, and content-neutral restric- 
tions on speech, the Court concluded that "the only approach 
compatible with these precedents" is to hold that "generally appli- 
cable, religion-neutral laws that have the effect of burdening a par- 
ticular religious practice need not be justified by a compelling 
governmental interest."'" 

It is far from clear what is wrong with the Free Exercise 
Clause being a "constitutional anomaly." Different clauses of the 
Constitution perform different functions and have different logical 
structures. It is hard to see how precedents drawn from other areas 
of constitutional law can have the effect of foreclosing any particu- 
lar interpretation of the Free Exercise Clause. The Free Exercise 
Clause is framed in terms of a substantive liberty; there is no rea- 
son to expect it to have the same logic as the Equal Protection 
Clause. Nonetheless, if the Free Exercise Clause were the only pro- 
vision of the Constitution that required exceptions from generally 
applicable laws, this might give cause for reexamination. But it 
isn't 

The language of exemptions, exceptions, or accommodations is 
largely confined to free exercise cases, but other fields have their 

In any event, th« question in one of relative nmipetence. However deficient jud|te« may 
he, their Inetltuttonal reiifmnitihililln incline them to tjike eeriouiiiy the cleimd nt under, 
represented (rmupfl. It le difftcull to nee how the pneitlon of non-maiiMtream rctltiona la 
Improved by relevallnn Ihem to political remvdlca. 

"• llOSCt •! IS04. 
•" Id 
"• Id at 1604 n 3. 
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equivalents. For example, the concept of an "aa applied" challenge 
to a law is a precise parallel."* The law remains in force aa to most 
applications, but an exception is carved out for those to whom its 
application, under their particular circumstances, would be a con- 
stitutional violation. That this means that some citizens are ex- 
empt from laws applied to other citizens has never been thought 
illegitimate in other constitutional contexts. 

In particular, and contrary to the Smith opinion,"* exceptions 
from generally applicable laws are an established part of the pro- 
tections for free speech and press under the First Amendment, in- 
deed, the very core of the free press clause—the freedom from 
prior restraints—can be seen as an exemption from a form of regu- 
lation that can be applied to virtually every other commercial busi- 
ness. To be sure, as the court points out, antitrust and labor laws 
have been applied to the press without First Amendment difii- 
culty."' But that is because such laws pose no special problems for 
the press. As the Court put it in one press case, "|t|he regulation 
here in question has no relation whatever to the impartial distribu- 
tion of news.""* For the same reason, fire and safety (and a host of 
other) regulations can be applied to churches. But when the regu- 
lations in question do have a substantial impact on the press or on 
religion, they raise a serious claim for exemption. 

In free speech cases involving regulations not speciticaily di- 
rected at speech (the equivalent to generally applicable laws not 
speciftcally directed at religion), the Court has reached a doctrinal 
conclusion similar to that in the prt-Smilh cases. In the leading 
case. United State$ u O'Brien, the Court held that a regulation 
that has the effect of restricting speech even though the govern- 
mental interest is unrelated to the suppression of free expression 
can be enforced only "if it furthers an important or substantial 

•*• SM. (M Munph, Bowtn u Ktndnck, 487 US 689 (l»88) (Adolnnnl Funily Lift Act 
held not to b« • Ixtal violation of Ettabtiahincnt Claine; "as applied" challenge reinanded 
fuf additional fact Bndinil; Untttd Stalei v Salerno, 481 US 739 11987) (prelrial detention 
aulhoiiud by Bail Reform Act not a facial violation of Eifhlh Amendment); Brown u Sa- 
cialiil Worktn 74 Campaifn Cummilttt. 469 US 87 (1982) (campaign diacloaure lawt held 
to be facially valid, but invalid aa applied lo minor party where diacloaure would likely 
aubiect contribulora to haraaement). 

*** The Smith Court aaaartcd that "generally applicable lawi unconcerned with regulat- 
ing speech that have the efltct of interfering with epeecb do not thereby become aubiect to 
compelling inleretl analyaia undar tba Firat AmendiMnL" 110 S Cl at 1804 n 3 (tmphaaia ia 
original) (citationa omitted). 

'•• Ciliien Publuhint Co v United Slalct. 3M US 131. 139 (19691 (antiuual); i4iaact- 
•<e<f /Veu V NLRB. 301 US 103 (1937) (labof I. The Smith Court cilaa Cilurn PtiMiafiinf at 
110 set at 1600. 

••• >tuocMled Prtu, 301 US at l?3. 
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governmental interest" and "if the incidental restriction on alleged 
First Amendment freedoms is no greater than is essential to the 
furtherance of that interest.""* This approach is virtually identical 
to the free eiercise exemptions test, once it is stripped of over- 
blown language about "compelling" interests.'" More recently, the 
Court has stated that generally applicable ("incidental") restric- 
tions that have a highly disproportionate impact on persons en- 
gaged in First Amendment activity trigger First Amendment scru- 
tiny."* This, too, is parallel to the theory rejected in Smith: the 
anti-drug law has a highly disproportionate impact on practitioners 
of the Native American Church because it makes their central reli- 
gious activity illegal. 

The Smith opinion also draws an analogy to "race-neutral 
laws that have the effect of disproportionately disadvantaging a 
particular racial group,""* noting that such laws "do not thereby 
become subject to compelling-interest analysis under the Equal 
Protection Clause.""* This is true, but the difference in doctrinal 
analysis is rooted in the nature of the underlying constitutional 
principles."' 

At the risk of oversimplification, it can be said that the ideal 
of racial nondiscrimination is that individuals are fundamentally 
equal and roust be treated as such; differences based on race are 
irrelevant and must be overcome. The ideal of free exercise of reli- 
gion, by contrast, is that people of different religious convictions 
are different and that those differences are precious and must not 
be disturbed. The ideal of racial justice is assimilationisl and inte- 
grationist."* The ideal of free exercise is counter-assimilationist; it 
strives to allow individuals of different religious faiths to maintain 
their differences in the face of powerful pressures to conform. 

"• Ml US 3S7. 377 (1988). 
"* Intsrcstingly. prior to O'Brien UM Court had inrd (ht Unguagt of "cumpellinK" in- 

tomU in lh« contcil ol regulailocM not directed at ipcech. but in O'Brien wttled on ih« 1CM 

ntrtmt Unguagt of "important or Hifaatantial.** Id at 377. Pcrhapa free aacrciac ductrina 
would hava b««n leia auicaptibla to tha aort of attack it aulfarad in Smith U ii had aarliaff 
uadcrsona a eioiilar rhetorical deflation. See tait at note 94. 

••• itrcara u Cloud Book*, /nc. 478 US 6»7, 703-04 (1988). 
••• no S Ct at 16M n 3 (cmphaaia in arifinal). 
"• Id. dtinf Watluntton v Dam: 426 US 229 (1978). 
"* See alau Geolffey R. Stone, Coardluliona/ty Compelled Cirmp(ian> mnd the Free 

Exertue Ckuu*. 17 Wm « Mary L Rev 986. 968 94 (1986) (cunperinf (raa eiarciaa aiesp- 
liaa «illi (tea ipiach and equal protection doctrine). 

*** I do not overiooh the (act that there ie a eigniftcaat competing understanding ot 
rndal jnatica that ia aoointegrationiat and iceka to prceerve and emphaiiie lacial •olidanly. 
BUI that roipeling uadanlaodiag rajecta Wathuiilan u Rauj and thua providea no aup- 
paet fo* the Saiilh Court'a portrayal ol aaaiMitioaa aa coiiatltutional innnnMie 
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A bettor analogy can be drawn between free exercise theory 
and the theory of handicap discrimination, which is quite different 
from race discrimination. The theory of handicap discrimination 
recognizes that individuals with a handicap are different in a way 
that cannot be changed but can only be accommodated. Failure to 
iiutall a low-coet ramp for access to a building, for example, is a 
core violation of the norms of handicap discrimination theory— 
even though a rampless building was presumably not constructed 
for the purpose of exclusion. Religion is more like handicap than it 
is like race. A person who cannot work on Saturday is not merely 
disproportionately disadvantaged by a requirement that he accept 
"suiteble" work (where "suiteble" is defined in secular terms); he 
is excluded precisely on account of his "difference," as surely as 
the wheelchair-bound person is from a rampless building. By con- 
trast, the black job applicant in Washington v Davis was not ex- 
cluded on account of his "difference," but on account of a factor 
that under the ideal vision of racial justice is wholly unrelated to 
his "difference." If the paradigmatic insUnce of race discrimina- 
tion is treating people who are fundamentelly the same as if they 
were dilferent, the paradigmatic instence of free exercise violations 
or handicap discrimination is treating people who are fundamen- 
telly different as if they were the same."* 

Based on these analogies, to which others could be added,"* 
the free exercise exemptions doctrine is not a constitutional anom- 
aly."* It is parallel to doctrines under the free speech and press 
provisions, and while it is different from the doctrine of race- 

"* It h llfniftcsnt that In dfvtuinf itjinderd* for dUcrimlnatton, Confrem in«d an Iden- 
tical formulation—reaionabia accommodattnn—whan deacrihinf the obliftationa with n- 
•pact to religion and handicap, while ueing lanfuage of equal treatment when describing tha 
oMigationa with reapect to race. See Title VII. 42 USC | JdOOe 11982). for religion, and tha 
Americana with Dhabillties Act of 1990. Pub L No 101-336 | 101(3), 104 Sut 327 (19901, l« 
be codiSed at 42 USC I I2III. for handicap. 

*** Other conetitutlonal doctrtnca. not mentioned In Smith, can require eiccptiona fram 
generally applicaMa laws. See, for eiample, negative Commerce Clauaa (ace ^mrriccn 
Tru€liing Ati'nt v Srhrinfr, 4B3 US 266 (1987) (generally applicable lump-sum annual tax 
on trucha held to discriminate against intcrsUite carriers)); freedom of association (sea 
NAACP V Afobomo, 3fi7 US 449 (1958) (stale statute requiring foreign cnrpnralinns fo make 
certain diacloaurea to qualify for doing business could not be applied to require NAACP to 
disclose mcmlwrship llsta)); Speech or Debate Clause (members of Congress have privilege* 
and Immunltlea from varloua laws during attartdanc* In Congress and going to or raturning 
from sesaloru). 

'** Robert Nagel has observed that a wide array of cnnatitutional doctrinea follow tha 
compelling Interest modal. Robart F. Nagel, Comtitutionat Cultures; The MrnlaUty and 
Consr^urnces of Judicial Hnim 106-106 (Berkeley, 1989). Nagel, like the Smith majority, 
is critical of Ihia artalytical apptoach. But unlik* Iha Court, ha acaa 11 aa aH loo oommnn and 
not aa anomalous. 



197 

1990) Frtt ExtrcUt Rtvitionum I Ml 

neutral law* with a disproportionate in)pact, that difference followa 
from the theoriea underlying race discrimination and free exercise. 

D.   The Judicial Role 

A major theme of the Smith opinion is that the compelling 
interest test forces the courts to engage in judgments that cannot 
be made on a nonarbitrary basis. The Court commented that "it is 
horrible to contemplate that federal judges will regularly balance 
against the importance of general laws the significance of religious 
practice.'"** It is better that minority religions will be at "a rela- 
tive disadvantage," the Court said, than that judges have to "weigh 
the social importance of all laws against the centrality of all reli- 
gious beliefs."'** 

The Court illustrated this concern with what it playfully ad- 
mitted to be a "parade of horribles"—claims for free exercise ex- 
emptions from such laws as compulsory military service, health 
and safety regulation, compulsory vaccination laws, traffic laws, 
and social welfare legislation including minimum wage, child labor, 
and animal cruelty laws.*** Putting aside the fact that many of the 
Court's "horribles" are far from horrible,'** and that some of its 
"horribles" involve anti-religious discrimination and thus are unaf- 
fected by the Smith holding,"* this parade is almost risible in its 

•" llOSCttt ISOSnS. 
'•• Id at IS06. 
••• Id at 1906 
'** Why •hould It b* Uiau|ht traublint that a tcllgtoui community in which nwmhn* 

work without pay out of rallfiout convktlona ba namptcd from tht minimum wage lawa? 
S«* Tony A Sunn Atanm Foundation B Stmlory of Labor, 471 US 290 (19861. Httd bjp 
Smith, 110 S Ct at 1806. lan't It a Mt rldkulooa to apply child labor lawi to a (iri pnainf 
out »li|iou« tracta In th* company of her aunt? S«« Princt v MoiaarhuMlf. 321 US 168 
(1944), died at 110 S Ct at 1806. And why ihouldn't a private univtnHy that rtctivm no 
federal fundt be able to forbid Interracial datin( amonfi ita Bludenta on relif ioua Kruunda 
without forfeltini ill Ui eiempt aUtui? See Sot Jontt Vnivmity v Uniltd Slain. 481 US 
674 (1983), dtad at 110 8 Ct at 1808. Far from auneathit that frae nerdae clalma ara 
oollandtah. thaaa namplaa iiin«al that tha courta han bean fat loo pataimonhma In op- 
hoMinn them. 

"• Churrh of Ihr lAikumi Rotalu Ayr. Int. v Cily of HiolnS. 723 F Sufip 1487 (S I) 
Fla 19891. died by Smith at 110 S Ct at 1606, hrroNaa a dty ordinance that prohlMU tht 
**rltual ataufhter" of animab. The dty permit! tha tlaURhter of animals, nn matter how 
cruelly, if done for any other reason, Includinc peat control, food, or sport. This sort of law, 
aimed spedAcally at the relifioua practice of a amall and unpopular radal and rclifioua 
minority, shouM presumably be urtconatitutional even after Smith. That the Supreme Court 
would IrKlude this case In Its parade of horribles while the case b on appeal in particularly 
troubling on due procem frourwli niven that the reference might well prejudice the ca^ in 
tha appellata cmirt. Indeed, the appellee quoted tha Smith dictum promirtently In ila brief. 
Saa id. No 90-6178, Brief of Appellee.Uefendant CHy of HIaleah at 19. 28, 29 lllth Clrl. It 
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one-iidednesa. For every claim that would, if granted, produce a 
horrible result, there is a claim that ought to be granted but will 
not be after the Smith decision. 

Consider the fact that employment discrimination laws could 
force the Roman Catholic Church to hire female priests, if there 
are no free exercise exemptions from generally applicable laws.'*' 
Or that historic preservation laws could prevent churches from 
making theologically significant alterations to their structures."* 
Or that prisons will not have to serve kosher or hallel food to Jew- 
ish or Moslem prisoners."* Or that Jewish high school athletes 
may be forbidden to wear yarmulkes and thus excluded from inter- 
scholastic sports.'" Or that churches with a religious objection to 
unrepentant homosexuality will be required to retain an openly 
gay individual as church organist,"* parochial school teacher,"* or 
even a pastor. Or that public school students will be forced to at- 

fiM an wnicut curU« briaf in Mipporl of tht church'a position, oo beliAlf ol th« BapUnl 
Join! CommillM, th* Rullwrfofd ImtiluK, and tha Chrialian Legal Society.) 

•" Tilla VII, «2 use | 2000a lltSl). coataina no aicaptiun foe taUfiaua bodiaa. al- 
llioufh it ii poaaibia that tba chuich migltt ba abia to prove that gaftder ia a buna lid* 
occupaltunal characteriatic under the alatuta. (It ia intcreeting to contemplate how a aecuUr 
court would approach auch a queetion of ecdeaiaatical practice, aince deference to the em- 
ployer would be entirely out of keeping with the ellocalion of burdena of proof urtder Tilla 
VII I In employmant diacriminatioo catea prior to SmitH. the courta uniformly held that th* 
Free Eierciaa Clauaa etempta rellgwua organiiatioru with reepect to poaitiorta of religioua 
aignifiraiKe Sea. for CKample, Ra>6urn u Gtntral Conftrtnct o/ SttMnth-Oay Adoenficli, 
71] nd IIM, I im Ulh Ci> ISS6): McClure u Solualion Army. 460 F2d 663, 668'6» I6(h Cir 
19721; EEtX i> SoulhuMUtrn Bapliil TTirological Seminary, 661 P2d 277, 286-86 (6tb Cir 
l»8ll 

•" Sea Firtl CovenanI Church u City o/Staltlt. 114 Wash 2d 392, 7B7 P2d 1362 (1990) 
(en banc) (govarrunent regulation of eiterior of church held uiKonatilutlonall; Socitiy of 
Jtuu V Botlon Landmark$ Comix , Noa 87-3168, 87-4671, 87-6686, alip op (Maaa Super. 
Nov 2, 1989) (government regulation of the placement of church altara held uiKoiwtilutionai 
under the Free Cierciee Clauaa). For an aacdlent diecuaaion of th* conatitutiunal ieauaa, aaa 
Angela C. Carmella, f/ouaea of Worwhip and Retigiout Liberty: Cofufilultono/ Ltmitt to 
Landmark Pretervation and Architectural Review. 36 Vill L Rev — (forthcoming 1991). 

'** Prior to Smith, the federal courta frequently required iha prisuna to make reeaona- 
ble accommodationa to tha religioue dietary needa of priaunera. See Hunafa v Murphy, 907 
P2d 46 (7th Cir 1990) (upholding Muilim priaonar'i right to receive food uiicontaminat«d by 
pork end remanding for (acthnding on governmental intereet; the court iMited that priaoa 
ofhciali may reiee th* intervening Smith deciaion on remend and that thia may eliminate 
tha free eierciaa claim) See alao MeKlyea u Babbitt. Ka F2d 196, 198 (9lh Cir IU87) (par 
curum): Kahane v Carbon, 627 F2d 492, 496 (2d Cir 1976) 

•" See Menora u /llinoii ffigh School >tu'n, 683 F2d 1030 (7th Cir 1982). 
"• Walker v Firil /Veahylenan Church. 22 FEP Caaea (BNA) 762 (Cal 8 Ct 1980) 

(hoMing that Free Eierdaa Clauaa b*ra appUcation of local gay righu ordinance Is •aoploy- 
mant of church organlat). 

"* Lewie e< rel Murphy v fluchum. 21 FEP Caaea (BNA) 696 (D hlinn 1979) ( 
aa applied to parochial acbool taacbar). 
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tend sei education claasea contrary to their faith."' Or that reli- 
gious sermons on issues of political significance could lead to revo- 
cation of tax exemptions."* Or that Catholic doctors in public 
hospitals could be fired if they refuse to perform abortions."* Or 
that Orthodox Jews could be required to cease and desist from sex- 
ual segregation of their places of worship."* 

If the Court wishes to consider a parade of horribles, it should 
parade the horribles on both sides. But while the two parades may 
be of the same length, they are of very dilferent quality. The judi- 
cial system is able to reject claims that would be horrible if 
granted; believers are helpless to deal with infringements on reli- 
gious freedom that the courts refuse to remedy. 

Challenged by Justice O'Connor's rejoinder that the parade of 
horribles only "demonstrates . . . that courts have been quite capa- 
ble of. . . strikjingj sensible balances between religious liberty and 
competing state interests,""' the Court retreated to the proposi- 
tion that "the purpose of our parade ... is not to suggest that 
courts would necessarily permit harmful exemptions from these 
laws (though they might), but to suggest that courts would con- 
stantly be in the business of determining whether the 'severe im- 
pact' of various laws on religious practice . . . suffices to permit ua 
to confer an exemption.""* 

The Court's evident hostility to subjective judicial second- 
guessing of legislative judgments is generally salutary, at least if 

•" Piiof to Smith, the cuurU gcneHlly concluded Ihal th« Frc* EaetclM ClauM ra- 
quirca that itudinU b« eicuMd frum MI education cUuet contrary lu their faith. S««, for 
tiarapla. Smith v Aicci. 89 NJ iH, 446 A2d 601 (1982); Mtdtiroi v Kiyotaki, 52 Hawaii 
43(, 478 P2d 314 (1970). It i( poatible that Ihaaa eicmptiona will aurvivi Smith on Iha 
iroufid Ihal Ihay art "hybrid" clainu invdvini tha righta of paraata la cunlroi Ihair chil- 
dran'a aducalion. Saa tail al nolta 63-65. 

••• Chritlian Echoti National Uinittry, liu o Untltd Statti. 470 F2d 849 (lOlh Clr 
IS72). Compara Utiittd Statti Catholic Con/trtnct v Abortion Kithit Mobiliiation. Inc., 
487 US 72 (IB88) (lawiuil by idaolofical opponenU of Iha Roaun Calholic Church to fotca 
Iha If^ lo ravoka Iha Church'a lai aiampl alatua bacauaa of ita teaching againal aborUon 
rifhul. 

'** Moal alalaa protact Iha right of medical peraonnel to refuae lo aaaiti in abortiona, 
aaa, for aiampla. Kenny u Ambulatory Centre o/ Miami. 400 S2d 1262 IFh App 19811. but 
prior lo Smith Ihia would abo aacin lo have bean a cunatilutioiial right. 

"* Tha ordinance at iaaua in Aoterit v Oniled Slain Jayceet. 468 US 609 119841. pro- 
hibited aai diacrimlnation in any "place of public accommudation," a term Ihal cfMild ba 
inlarprelad lo include a tynagtiguc. Tha Court auggeitrd that an cicmption would ba re- 
quired for religioua aaioeialiona. Id al 618. BecauM thia involvaa freedom o( tpeech and 
aaaocielioo, il la poatible that It would be caniidarad a "hybrid" and Ihua protected awa 
tflar Smith. 

'" Smith. 110 S Cl al 1812 (O'Cormor concurrinfl. 
•~ Id at 1608 n 6. 
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not taken to extremes. But it raises the question: Why is the Free 
Exercise Clause a particular target? The author of the Smith opin- 
ion, Justice Scalia, is reasonably consistent regarding the undesir- 
ability of judicial discretion."* In moat areas of constitutional law, 
however, the majority of the Court does not hesitate to weigh the 
social importance of laws against their impact on constitutional 
rights. There is no particular reason to believe that judgmenta 
under the Free Exercise Clause are any more discretionary or 
prone to judicial abuse than judgments under the Commerce 
Clause, the Due Process Clause, or the Free Speech Clause, to take 
a few examples from the current catalog of compelling interest or 
balancing tests. Unless Smith is the harbinger of a wholesale re- 
treat from judicial discretion across the range of constitutional law, 
there should be some explanation of why the problem in this field 
is more acute than it is elsewhere. 

The Smith opinion suggests that the problem with the com- 
pelling interest test is that it requires inquiry into whether reli- 
gious beliefs are "central" to the claimant's religion,'** which ia 
"akin to the unacceptable 'business of evaluating the relative mer- 
its of differing religious claims.' "'** But is this true? In such cases, 
the court ia not judging the "merits" of religious claims but solely 
trying to determine what they are. To be sure, the court may get it 
wrong, but what is the grave injury from that (other than the im- 
pact on the case itself)? The court does not purport to be resolving 
issues of religious interpretation for any purpose other than under- 
standing the nature of the plaintiirs claim, and its misinterpreta- 
tion carries no weight beyond the courtroom. I agree that courts 
must be sensitive to the impropriety of second-guessing religious 
doctrine, but I cannot agree that the possibility of error warranta 
abandonment of the enterprise. 

Even so, Justice Scalia's opinion rightly calls attention to the 
arbitrariness of judicial balancing under the prior compelling inter- 
est test The opinion is correct that the doctrine was poorly devel- 
oped and unacceptably subjective. But the opinion proposes to 
solve this problem by eliminating the doctrine of free exercise ex- 
emptions rather than by contributing to the development of a 
more principled approach. In my judgment, the theory of the Free 
Exercise Clause (as opposed to its application) offers a principled 

••• Set. tot tiamph. Anlonln Scali*. Tht Ruh of Law u • Lm of Rutn. 56 U CM L 
IUT 1176)19*9) 

•" no set at 1604. 
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basis for decision in cases of conflict between law and religious 
conscience. Judges are not forced into the sort of free-wheeling bal- 
ancing of incommensurate interests that the majority feared in 
Smith. To be sure, there are hard cases, as there are under any 
constitutional provision. But there are also easy cases—cases that 
can be decided without any case-specific balancing whatso- 
ever—and the principles constrain judicial discretion. Indeed, in 
most free exercise cases no "balancing" is required at all, because 
the relevant factors are ones of kind rather than of degree. 

First, the history of the free exercise principle shows that gov- 
ernmental interests do not extend to protecting the members of 
the religious community from the consequences of their religious 
choices. Both the evangelical advocates of religious freedom and 
the Enlightenment liberals agreed that the "legitimate powers of 
government extend only to punish men for working ill to their 
neighbors.""* The common pattern of state free exercise provi- 
sions prior to 1789 protected religious exercise only to the extent 
consistent with public "peace" and "safety."'" As Madison sum- 
marized the point, free exercise should prevail "in every case where 
it does not trespass on private rights or the public peace."'** 
Where the putative injury is internal to the religious community, 
the government generally has no power to intervene, with the nar- 
row exception of injury to children."* 

Under this standard, the unanimous decision in Alamo Foun- 
dation V Secretary of Labor'" was mistaken. Minimum wage and 
maximum hour laws are legitimate social legislation to protect 
workers from exploitation by employers. But if members of the 
Alamo religious movement are inspired to work for the glory of 
God for long hours at no pay, their neighbors are not injured and 
the government has no legitimate power to intervene. Religions 

'** GrMtw. «i, Tht Writinf of tht Latr Elirr John LtlmJ at IIS rcHnI In nod 09). 
Jcfferaon •Imllarly •tattd that *'|t|h« hfttlmate powcn of itovernm«n( tilcnd to tuch act* 
only •« are injurloin to oth«n." Thomas JelTrrann, Qurry X Vlt Rrtifhon, In William Paden, 
ad. /Voirt on lfc» Slatt of Virginia 157. 1S9 (North Carolina. I95S). 

••' Sa* Imt at nolaa M. SI, and K. 8t« alao McConnall, 103 Harv at 1461 M (cil«d In 
IKIU24I 

••* Hunt, «d. 9 TTir Wrilinft of Jomn MaJimn at 100 (died In note 911. 
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Where the lovernment ia preventinf the impoaition of necatlve eiternallllea. Ha interest 
generally overrides free eserdaa claims, but otiiei wbe (cirept in special circum«tance«) it 
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often require tacrifice that outeider* may deem to be eicessive. 
Similarly, under this atandard Amish farmers should not be com- 
pelled to participate in the government-sponsored social security 
system when they believe that support for the aged is the exclusive 
responsibility of the religious community. The unanimous Su- 
preme Court deciaion to the coatrary, United Statet u Lee,'" was 
mistaken. 

Most controversially, for a religious school to prohibit inter- 
racial dating among its students is morally repugnant to most of 
us, but its direct effects are purely internal to the religious group; 
only those who choose to become part of the religious community 
defined by Bob Jones are governed by its rules. It might be argued 
that racist or other antisocial practices of religious groups affect 
outsiders by their influence on the climate of opinion. By forbid- 
ding interracial dating, for example. Bob Jones University might 
foster the belief that the white and black racea are fundamentally 
unequal, to the injury of individuals who have neither joined nor 
consented to Bob Jones's policies. But this argument implies that 
religious conduct must be regulated because of its communicative 
impact. Even apart from the Free Exercise Clause, the Free Speech 
Clause disallows prohibition of conduct where the government's 
sole purpose is to prevent the spread of offensive ideas.'*' If the 
government cannot restrain so-minded persona from advocating ra- 
cist ideas, it should not be able to restrain otherwise protected reli- 
gious conduct on the ground that it will communicate racist ideas. 
Once again, a unanimous Supreme Court reached the opposite 
conclusion."* 

A second principle that emerges from the theory of the Free 
Exercise Clause is that the government is not required to create 
exemptions that would make religious believers better off relative 
to others than they would be in the abaence of the government 
program to which they object. The purpose of free exercise exemp- 
tions is to ensure that incentives to practice a religion are not ad- 
versely affected by government action. By the same token, govern- 

••• 466 UH m (IMt2). 
•** (/lulrd 5<alM i> £icAman. 110 8 Cl 2404 (ItBOI. 
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ment action should not have the effect of creating incentives to 
practice religion. 

I'hia principle, too, allows some free eiercise cases to be easily 
decided without the need for ad hoc balancing. An example ia Her- 
nandez V Commitsioner, in which the Court correctly rejected a 
claim that denial of an income tax deduction for the expenses of • 
religious practice violated the free exercise of religion."* in the ab- 
sence of an income tax, the believer would bear the full cost of his 
religious exercise. With an income tax and with deductibility, a 
portion of the cost of the religious exercise is shifted from the be- 
liever to the state. This leaves the believer better off, relative to 
nonbelievers, than he would be with no income tax at all.'** 

A third principle is that the claims of minority religions 
should receive the same coruideration under the Free Elzercise 
Clause that the claims of mainstream religions receive in the politi- 
cal process. This follows from the principle of denominational neu- 
trality discussed above. To a great extent, the advocatea of reli- 
gious freedom at the time of the founding believed that minority 
religions would be adequately secured in their rights so long as 
they were on the "same footing" as the mainstream faiths. To 
achieve equal rights of conscience, the courts should frame the free 
exercise inquiry as follows: Is the governmental interest so impor- 
tant that the government would impose a burden of thia magni- 
tude on the majority in order to achieve it? 

A practical example can be found in an early New York case, 
People V PhUip$.'** The question was whether a Roman Catholic 
priest could be compelled to testify in court regarding a matter 
divulged to him in the confessional. The New York City court, pre- 
sided over by DeWitt Clinton, sometime governor of New York 
and candidate for president of the United States, held that the free 
exercise provision of the New York Constitution exempted the 
priest from testifying. After noting that requiring testimony would 
annihilate the sacramental practice of penance, the court com- 
pared the matter to restrictions on Protestants.'** Although Prot- 
estants did not practice auricular confession, and thus had no need 
of this particular form of accommodation, the court stated that 

**< 100 S C't 3IM (IMS). 
*** llw Uipayrr in lUrnandtt dbo cUlmvd thai UM |av«rnnMnl >nf accd In d«numiii«- 
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"(e|very man who hears me will answer in the aiTirmative" that a 
law of the state that prevented administration of one of the Prot- 
estant sacraments would be unconstitutional.'** 

Thus, the exemption was required in order to maintain neu- 
trality between the Protestant majority and the Catholic minority. 
Neutrality did not mean treating them the same way; that would 
have resulted in grave injustice to the Catholics. Rather, the court 
posed and answered the hypothetical question: Is the government's 
interest in compelling testimony so strong that it would interfere 
with a Protestant sacrament in order to achieve it? The Catholic is 
entitled to no less protection. 

Under this principle, a court faced with a free exercise claim is 
not required to determine, in the abstract, how important a gov- 
ernmental purpose is or how central a religious practice is. The 
court instead must engage in the hypothetical exercise of compar- 
ing burdens. The degree of protection for religious minorities 
should be no less than that which our society would provide for the 
majority. This should be enough to decide many cases quite easily. 
Who can doubt that unobtrusive exceptions to military uniform 
regulations would be made if Christians, like Orthodox Jews, had 
to wear yarmulkes at all times?'** Who can doubt that there would 
be exceptions to social security (or, more likely, no social security 
at all) if mainstream Christians were forbidden by their religion to 
participate?"* Who can doubt that the United States Forest Serv- 
ice would find a way to avoid despoiling Christian worship sites 
when building logging roads?"' 

Other cases would come out the other way. A country could 
probably not survive if it allowed selective conscientious objection 
to war."* Nor would it allow trespass or interference with the pri- 
vate rights of others. A government interest is sufficient if it is so 
important that it is not conceivable that the government would 
waive it even if the religious needs of the majority so required."* 

'- Id •! aw. 
•" Cnntmt CoWmnn o Wrmbrrfer. <75 US 503 (1986). 
*" ContiMl tinitrd v Ur, AM tIS 2R2 (I9R2). 
•" Conlml Lyng a Snrthw^il Indian Crmrlary Prolrrliof Au'n, 48S US 439 <I9BS). 
"* Compsr* Giltettt v Vnittd !ttalr$. 401 US 437 (1971). 
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No doubt cases will arise in which these principles are inappli- 
cable or incomplete, and in which the judicial tank is more indeter- 
minate. Case* involving children are particularly difficult (as they 
are when arisinf; under other constitutional provisions). But these 
principles are sufficient to resolve the large majority of free exer- 
cise cases that have come before the Supreme Court in recent years 
without the need for unconstrained case-by-case balancing. In 
some instances, the principles suggest that the Court has been 
plainly wrong in denying free exercise claims. But the broader 
point is that the Free Exercise Clause, properly understood, does 
not poee the problem of subjective judicial discretion so feared by 
the majority in Smith. 

E.   The Rule of Law 

The deepest and most important theme of the Smith opinion 
is its perception of a conflict between free exercise exemptions and 
the rule of law. The Court refers to exemptions as "a private right 
to ignore generally applicable lawa."'" Elsewhere, it states that to 
apply the compelling interest test rigorously "would be courting 
anarchy" and warns against making "each conscience ... a law 
unto itaelf.""* These fears are an unconscious echo of John Locke, 
who wrote In his Letter Concerning Toleration that "the private 
judgment of any person concerning a law enacted in political mat- 
ters, for the public good, does not take away the obligation of that 
law, nor deserve a dispensation.""' 

Viewed through the lens of legal positivism, this concern is 
wholly out of place in the context of a written constitution with a 
provision that, by hypothesis, authorizes exemptions. The Court it- 
self concedes that there is nothing inappropriate or "anomalous" 
about legialation that makes exceptions for religious conflicts. Pre- 
sumably, legislation of this sort is valid whether it is specific (like 
laws exempting the Native American Church from the ban on con- 
sumption of peyote) or general (like laws requiring employers to 
make reasonable accommodations of their employees' religious 
needs). Although the judicial role is broader when the legislation is 
general, the Court would not say that such legislation is therefore 

167 (1989). ir StratiM h ewrtrt. Ihit wouM nigfnt thd Utr Irrt fierclK* ftrmpltem doe- 
Irim hM man In CBmmon with WaMnfton v Davit Uian indlnltd in tin dtocanion tbooc. 
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improper or unconatitutional. Why, then, U it problematic for the 
People to enact a aimilar provision into constitutional law? From 
the perspective of legal positivism there is no difference between 
statutes and constitutional amendments. Both are commands of 
the sovereign. 

If there is nothing wrong with statutory commands of the sov- 
ereign thst make eiceptions from generally applicable laws in cases 
of conflict with religious conscience, then there should be nothing 
wrong with coiutitutional commands of the same sort.'" To Locke, 
the right to claim eiemptions was tantamount to the right to re- 
bellion, since there was no written constitution expressing the sov- 
ereign will in a form superior to legislation, and no institution of 
judicial review to mediate claims of exemption."* To the modern 
Supreme Court, the claim to exemptions is a routine matter of in- 
voking the supreme law of the land. There is nothing lawless or 
anarchic about it. 

From the perspective of legal positivism, free exercise exemp- 
tions do not make each conscience "a law unto itself." An arm of 
the government, the court, decides in each instance what the reach 
of the law will be. The Free Exercise Clause draws a boundary be- 
tween the powers of the government and the freedom of the indi- 
vidual, but that boundary is defined and enforced by the govern- 
ment. The significance of the Free Exercise Clause is that the 
definition and enforcement of the boundary is entrusted to the 
arm of the government most likely to perform the function dispas- 
sionately and best equipped to consider the specifics of the case. 
The individual believer is not judge in his own case. 

From a natural rights perspective, the Court's concerns about 
the rule of law are more substantial. According to eighteenth-cen- 
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tury legal thought, freedom of religious conscience was not a prod- 
uct of the sovereign's will but a natural and inalienable right. The 
New Hampshire Constitution of 1784, for example, declared: 
"Among the natural rights, some are in their very nature unalien- 
able, because no equivalent can be given or received for them. Of 
this kind are the RIGHTS OF CONSCIENCE.""* George Wash- 
ington addressed the Hebrew Congregation of Newport, Rhode Is- 
land, in these words: "It is now no more that toleration is spoken 
of, as if it was by the indulgence of one class of people, that an- 
other enjoyed the exercise of their inherent natural rights.""* The 
reason the rights of conscience were deemed inalienable is that 
they represented duties to God as opposed to priuileges of the in- 
diuiduat.*" Thus, the Free Exercise Clause is not an expression of 
the will of the sovereign but a declaration that the right to practice 
religion is jurisdictionally beyond the scope of civil authority. This, 
then, 14 an anarchic idea: that duties to God, perceived in the con- 
science of the individual, are superior to the law of the land."* 

That the idea may be anarchic does not mean that we should 
dismiss it, for there is reason to believe that this inalienable rights 
understanding is the genuine theory of the Religion Clauses of the 
First Amendment One of the leading expositions of the thinking 
of the day about government and religion, James Madison's Me- 
morial and Remonstrance Against Religioui Assessments, makes 
the point in this way: 

Before any man can be considered as a member of Civil Soci- 
ety, he must be considered as a subject of the Governor of the 
Universe: And if a member of Civil Society, who enters into 
any subordinate Association, must always do it with a reserva- 
tion of his duty to the general authority; much more must 
every man who becomes a member of any particular Civil So- 
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ciety, do it with • saving of his allegiance to the Univecsal 
Sovereign.'** 

Note the contrast between the Smith opinion and Madison's Me- 
morial and Remonstrance. Smith insists that conscience must be 
subordinate to civil law; Madison insists that civil law must be 
subordinate to conscience. 

At its very core, the Free Exercise Clause, understood as 
Madison understood it, reflected a theological position: that God is 
sovereign.'** It also reflected a political theory: that government is 
a subordinate association. The theological and political positions 
are connected. To recognize the sovereignty of God is to recognize 
a plurality of authorities and to impress upon government the need 
for humility and restraint. To deny that the government has an 
obligation to defer, where possible, to the dictates of religious con- 
science is to deny that there could be anything like "God" that 
could have a superior claim on the allegiance of the citizens—to 
assert that government is, in principle, the ultimate authority. 
Those are propositions that few Americans, today or in 1789, could 
accept. 

CONCLUSION 

According to the Smith opinion, the argument for free exercise 
exemptions "contradicts both constitutional tradition and common 
sense."'** Unfortunately, the Court never presents that argument 
so that readers might be able to judge for themselves. The argu- 
ment is this: the Free Exercise Clause, by its very terms and read 
in the light of its historic purposes, guarantees that believers of 
every faith, and not just the majority, are able to practice their 
religion without unnecessary interference from the government. 
The clause is not concerned with facial neutrality or general appli- 
cability. It singles out a particular category of human activities for 
particular protection, a protection that is most often needed by 
practitioners of non-mainstream faiths who lack the ability to pro- 
tect themselves in the political sphere, but may, on occasion, be 
needed by any person of religious convictions caught in conflict 
with our secular political culture. 
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For this protection the Smith opinion lubstitutes a bare re- 
quirement of formal neutrality. Religious exercise is no longer to 
be treated as a preferred freedom; so long as it is treated no worse 
than commercial or other secular activity, religion can ask no more. 
The needs of minority religion are no longer to be legally entitled 
to equal consideration from the state. If practitioners of minority 
religions cannot protect themselves, that is the "consequence of 
democratic government," which they should recognize as 
"unavoidable." 

I do not believe that constitutional principles should be cho- 
sen on the basis of our own normative judgments, divorced from 
constitutional text and tradition. I would prefer that Smith be de- 

^ cided on the basis of the constitutional text, history, and preced- 
ent. But if it is necessary to confront the normative question di- 
rectly, I would say that a full guarantee for religious freedom is 
preferable to a largely redundant equal protection clause for reli- 
gion, and that a genuine neutrality toward minority religions is 
preferable to a mere formal neutrality, which can be expected to 
reflect the moral and religious presuppositions of the majority. To 
be sure, this will increase the power and discretion of judges. But 
that seems a weak justification for the Smith opinion's reinterpre- 
tation of the Free Exercise Clause. Indeed, when the Constitution 
imposes limits on governmental power, interpretation of those lim- 
its in marginal cases is—to borrow some of the Smith Court's 
words—the "unavoidable consequence" of constitutionalism. 
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THE WILLIAMSBURG CHARTER 

Keenly aware of the high national purpose of commemorating 
the bicentennial of the United States Constitution, we who sign this 
Charter seek to celebrate the Constitution's greatness, and to call for a 
bold reaffirmation and reappraisal of its vision and guiding principles. 
In particular, we call for a fresh consideration of religious liberty in 
our time, and of the place of the First Amendment Religious Liberty 
clauses in our national life. 

We gratefully acknowledge that the Constitution has been hailed 
as America's "chief export" and "the most wonderful work ever 
struck off at a given time by the brain and purpose of man." Today, 
two hundred years after its signing, Jhe Constitution is not only the 
world's oldest, still-effective written constitution, but the admired pat- 
tern of ordered liberty for countless people in many lands. 

In spite of its enduring and universal qualities, however, some 
provisions of the Constitution are now the subject of widespread con- 
troversy in the United States. One area of intense controversy con- 
cerns the First Amendment Religious Liberty clauses, whose 
mutually reinforcing provisions act as a double guarantee of religious 
liberty, one part barring the making of any law "respecting an estab- 
lishment of religion" and the other barring any law "prohibiting the 
free exercise thereof." 

The First Amendment Religious Liberty provisions epitomize 
the Constitution's visionary realism. They were, as James Madison 
said, the "true remedy" to the predicament of religious conflict they 
originally addressed, and they well express the responsibilities and 
limits of the state with respect to liberty and justice. 

Our commemoration of the Constitution's bicentennial musi 
therefore go beyond celebration to rededication. Unless this is done, 
an irreplaceable part of national life will be endangered, and a re- 
markable opportunity for the expansion of liberty will be lost. 

For we judge that the present controversies over religion in pub- 
lic life pose both a danger and an opportunity, riicre is evident dancer 
in the fact that certain forms of politically reassertive religion in parts 
of the world are, in principle, enemies of democralic freedom and a 
source of deep social antagonism. There is also evident opportunity in 
the growing philosophical and cultural awareness that all people live 
by commitments and ideals, that value-ncutralily is imp<isMblc in (he 
ordering of society, and that we are on the edge of a promising nin- 
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iiicnt for a fresh assessment of pluralism and liberty. It is with an eye 
to both the promise and the peril that we publish this Charter and 
pledge ourselves to its principles. 

We readily acknowledge our continuing differences. Signing this 
Charter implies no pretense that we believe the same things or that 
nir differences over policy proposals, legal interpretations and philo- 

sophical groundings do not ultimately matter. The truth is not even 
ihat what unites us is deeper than what divides us, for differences over 
liv:lief are the deepest and least easily negotiated of all. 

The Charter sets forth a renewed national compact, in the sense 
of a solemn mutual agreement between parties, on how we view the 
place of religion in American life and how we should contend with 
each other's deepest differences in the public sphere. It is a call to a 
. ision of public life that will allow conflict to lead to consensus, reli- 
ijious commitment to reinforce political civility. In this way, diversity 
IS not a point of weakness but a source of strength. 

I.    A TIME FOR REAFFIRMATION 

We believe, in the first place, that the nature of the Religious 
Liberty clauses must be understood before the problems surrounding 
I hem can be resolved. We therefore affirm both their cardinal assump- 
tions and the reasons for their crucial national importance. 

With regard to the assumptions of the First Amendment Reli- 
gious Liberty clauses, we hold three to be chief: 

1.   The Inalienable Right 

Nothing is more characteristic of humankind than the natural 
and inescapable drive toward meaning and belonging, toward making 
sense of life and finding community in the world. As fundamental and 
precious as life itself, this "will to meaning" finds expression in ulti- 
mate beliefs, whether theistic or ncn-theistic, transcendent or natural- 
istic, and these beliefs are most our own when a matter of conviction 
rather than coercion. They are most our own when, in the words of 
George Mason, the principal author of the Virginia Declaration of 
Rights, they are "directed only by reason and conviction, not by force 
or violence." 

As James Madison expressed it in his Memorial and Remon- 
strance, "The Religion then of every man must be left to the convic- 
tion and conscience of every man; and it is the right of every man to 
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exercise it as these may dictate. This right is in its nature an unalien- 
able right." 

Two hundred years later, despite dramatic changes in Hfe and a 
marked increase of naturahstic philosophies in some parts of the 
world and in certain sectors of our society, this right to religious lib- 
erty based upon freedom of conscience remains fundamental and ina- 
lienable. While particular beliefs may be true or false, better or worse, 
the right to reach, hold, exercise them freely, or change them, is basic 
and non-negotiable. Religious liberty finally depends on neither the 
favors of the state and its officials nor the vagaries of tyrants or major- 
ities. Religious liberty in a democracy is a right that may not be sub- 
mitted to vote and depends on the outcome of no election. A society is 
only as just and free as it is respectful of this right, especially toward 
the beliefs of its smallest minorities and least popular communities. 

The right to freedom of conscience is premised not upon science, 
nor upon social utility, nor upon pride of sp>ecies. Rather, it is pre- 
mised upon the inviolable dignity of the human p>erson. It is the foun- 
dation of, and is integrally related to, all other rights and freedoms 
secured by the Constitution. This basic civil liberty is clearly acknow- 
ledged in the Declaration of Independence and is ineradicable from 
the long tradition of rights and liberties from which the Revolution 
sprang. 

2.   The Ever Present Danger 

No threat to freedom of conscience and religious liberty has his- 
torically been greater than the coercions of both Church and State. 
These two institutions — the one religious, the other political — have 
through the centuries succumbed to the temptation of coercion in 
their claims over minds and souls. When these institutions and their 
claims have been combined, it has too often resulted in terrible viola- 
tions of human liberty and dignity. They are so combined when the 
sword and purse of the State are in the hands of the Church, or when 
the State usurps the mantle of the Church so as to coerce the con- 
science and compel belief. These and other such confusions of religion 
and state authority represent the misordering of religion and govern- 
ment which it is the purpose of the Religious Liberty provisions to 
prevent. 

Authorities and orthodoxies have changed, kingdoms and em- 
pires have come and gone, yet as John Milton once warned, "new 
Presbyter is but old priest writ large." Similarly, the modern persecu- 
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tor of religion is but ancient tyrant with more refined instruments of 
control. Moreover, many of the greatest crimes against conscience of 
this century have been committed, not by religious authorities, but by 
ideologues virulently opposed to traditional religion. 

Yet whether ancient or modem, issuing from religion or ideol- 
ogy, the result is the same: religious and ideological orthodoxies, 
when politically established, lead only too naturally toward what 
Roger Williams called a "spiritual rape" that coerces the conscience 
and produces "rivers of civil blood" that stain the record of human 
history. 

Less dramatic but also lethal to freedom and the chief menace to 
religious liberty today is the expanding power of government control 
over personal behavior and the institutions of society, when the gov- 
ernment acts not so much in deliberate hostility to, but in reckless 
disregard of, communal belief and personal conscience. 

Thanks principally to the wisdom of the First Amendment, the 
American experience is different. But even in America where state- 
established orthodoxies are unlawful and the state is constitutionally 
limited, religious liberty can never be taken for granted. It is a rare 
achievement that requires constant protection. 

3.    The Most Nearly Perfect Solution 

Knowing well that "nothing human can be perfect" (James 
Madison) and that the Constitution was not "a faultless work" 
(Gouvemeur Morris), the Framers nevertheless saw the First Amend- 
ment as a "true remedy" and the most nearly perfect solution yet 
devised for properly ordering the relationship of religion and the state 
in a free society. There have been occasions when the protections of 
the First Amendment have been overridden or imperfectly applied. 
Nonetheless, the First Amendment is a momentous decision for reli- 
gious liberty, the most important political decision for religious liberty 
and public Justice in the history of humankind. Limitation upon reli- 
gious liberty is allowable only where the State has borne a heavy bur- 
den of proof that the limitation is justified — not by any ordinary 
public interest, but by a supreme public necessity — and that no less 
restrictive alternative to limitation exists. 

The Religious Liberty clauses arc a brilliant construct in which 
both No cslablishment and Free exercise serve the ends of religious 
liberty and freedom of conscience. No longer can sword, purse and 
sacred mantle be equaled. Now, the government is barred from using 
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religion's mantle to become a confessional Stale, and Ironi allowinp 
religion to use the government's sword and purse to become a C(>»T- 
cing Church. In this new order, the freedom of ilie povcriiniciii rmtti 
religious control and the freedom of religion from govcrrmuiil Lonirol 
are a double guarantee of the protection of rights. No faith is pre- 
ferred or prohibited, for where there is no stale-definable orthodoxy, 
there can be no state-punishable heresy. 

With regard to the reasons why the First Amendment ReliKious 
Liberty clauses are important for the nation today, we hold five lo be 
preeminent: 
1. The First Amendment Religious Liberty provisions have both a 
logical and historical priority in the Bill of Rights. They have logical 
priority because the security of all rights rests upon the recognition 
that they are neither given by the state, nor can they be taken away by 
the state. Such rights are inherent in the inviolability of the human 
person. History demonstrates that unless these rights are protected 
our society's slow, painful progress toward freedom would not have 
been possible. 
2. The First Amendment Religious Liberty provisions lie close to 
the heart of the distinctiveness of the American experiment. The uni- 
queness of the American way of disestablishment and its conse- 
quences have often been more obvious to foreign observers such as 
Alexis de Tocqueville and Lord James Bryce, who wrote that "Of all 
the differences between the Old world and the New, this is perhaps 
the most salient." In particular, the Religious Liberty clauses are vital 
to harnessing otherwise centrifugal forces such as personal liberty and 
social diversity, thus sustaining republican vitality while making pos- 
sible a necessary measure of national concord. 
3. The First Amendment Religious Liberty provisions are the demo- 
cratic world's most salient alternative to the totalitarian repression of 
human rights and provide a corrective to unbridled nationalism and 
religious warfare around the world. 
4. The First Amendment Religious Liberty provisions provide the 
United States' most distinctive answer to one of the world's most 
pressing questions in the late-twentieth century. They address the 
problem: How do we live with each other's deepest differences? How 
do religious convictions and political freedom complement rather 
than threaten each other on a small planet in a pluralistic age? In a 
world in which bigotry, fanaticism, terrorism and the slate control of 
religion are all too common responses to these questions, sustaining 
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the justice and liberty of the American arrangement is an urgent 
moral task. 
5. The First Amendment Religious Liberty provisions give Ameri- 
can society a unique position in relation to both the First and Third 
worlds. Highly modernized like the rest of the First World, yet not so 
secularized, this society — largely because of religious freedom — re- 
mains, like most of the Third World, deeply religious. This fact, 
which is critical for possibilities of better human understanding, has 
nut been sufficiently appreciated in American self-understanding, or 
drawn upon in American diplomacy and communication throughout 
the world. 

In sum, as much if not more than any other single provision in 
the entire Constitution, the Religious Liberty provisions hold the key 
to American distinctiveness and American destiny. Far from being 
settled by the interpretations of judges and historians, the last word 
on the First Amendment likely rests in a chapter yet to be written, 
documenting the unfolding drama of America. If religious liberty is 
neglected, all civil liberties will suffer. If it is guarded and sustained, 
the American experiment will be the more secure. 

II.    A TIME FOR REAPPRAISAL 

Much of the current controversy about religion and politics 
neither reflects the highest wisdom of the First Amendment nor 
serves the best interests of the disputants or the nation. We therefore 
call for a critical reappraisal of the course and consequences of such 
controversy. Four widespread errors have exacerbated the contro- 
versy needlessly. 

1     The Issue Is Not Only What We Debate, but How 

riie debate about religion in public life is too often misconstrued 
as a clash of ideologies alone, pitting "secularists" against the 
"scct.irijiis" or vice versa. Though competing and even contrary 
worKlvKws are involved, the controversy is not solely ideological. It 
.iKo llous Irndi a breakilown in understanding of how personal and 
coiiiiimn.il hclicfs sht)ultl be related to public life. 

I 111.' Aincrican republic depends upon the answers to \.\\o ijues- 
liiHis. i{\ what uliimale truths ought we to live? And how should 
lllt^e he related to public life.' The first question is personal, but has a 
public ilinuiiMon because of the comieclii>ii between beliefs and public 
Mriii.-   I 111' •\ti>iTic.m  inswrT ii'> ihe lirsi diicsiion is (hat llic I'overn- 
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nicm .> excluded from giving an answer. The second question, how- 
ex or is thoroughly pubhc in character, and a public answer is 
appropriaic and necessary to the well-being of this society. 

1 his second question was central to the idea of the First Amend- 
ment The Religious Liberty provisions are not "articles of faith" con- 
cerned with the substance of particular doctrines or of policy issues. 
1 hcv are "articles of peace" concerned with the constitutional con- 
straints and the shared prior understanding within which the Ameri- 
can people can engage their differences in a civil manner and thus 
provide for both religious liberty and stable public government. 

Conflicts over the relationship between deeply held beliefs and 
public policy will remain a continuing feature of democratic life. They 
do not discredit the First Amendment, but confirm its wisdom and 
point to the need to distinguish the Religious Liberty clauses from the 
particular controversies they address. The clauses can never be di- 
vorced from the controversies they address, but should always be held 
distinct. In the public discussion, an open commitment to the con- 
straints and standards of the clauses should precede and accompany 
debate over the controversies. 

2.   The Issue Is Not Sectarian, but National 

The role of religion in American public life is too often devalued 
or dismissed in public debate, as though the American people's histor- 
ically vital religious traditions were at best a purely private matter 
and at worst essentially sectarian and divisive. 

Such a position betrays a failure of civil respect for the convic- 
tions of others. It also underestimates the degree to which the Fram- 
ers relied on the American people's religious convictions to be what 
Tocqueville described as "the first of their political institutions." In 
America, this crucial public role has been played by diverse beliefs, 
not so much despite disestablishment as because of disestablishment. 

The Founders knew well that the republic they established repre- 
sented an audacious gamble against long historical odds. This form of 
government depends upon ultimate beliefs, for otherwise we have no 
right to the rights by which it thrives, yet rejects any official formula- 
tion of them. The republic will therefore always remain an "unde- 
cided experiment" that stands or falls by the dynamism of its non- 
established faiths. 
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3. The Issue Is Larger Than the Disputants 

Recent controversies over religion and public life have too often 
hccdme a form of warfare in which individuals, motives and reputa- 
tions have been impugned. The intensity of the debate is commensu- 
rate with the importance of the issues debated, but to those engaged in 
tliis warfare we present two arguments for reappraisal and restraint. 

The lesser argument is one of expediency and is based on the 
ironic fact that each side has become the best argument for the other. 
One side's excesses have become the other side's arguments; one side's 
extremists the other side's recruiters. The danger is that, as the ideo- 
logical warfare becomes self-perpetuating, more serious issues and 
broader national interests will be forgotten and the bitterness 
deepened. 

The more important argument is one of principle and is based on 
the fact that the several sides have pursued their objectives in ways 
which contradict their own best ideals. Too often, for example, reli- 
gious believers have been uncharitable, liberals have been illiberal, 
conservatives have been insensitive to tradition, champions of toler- 
ance have been intolerant, defenders of free speech have been censori- 
ous, and citizens of a republic based on democratic accommodation 
have succumbed to a habit of relentless confrontation. 

4. The Issue Is Understandably Threatening 

The First Amendment's meaning is too often debated in ways 
that ignore the genuine grievances or justifiable fears of opposing 
points of view. This happens when the logic of opposing arguments 
favors either an unwarranted intrusion of religion into public life or 
an unwarranted exclusion of religion from it. History plainly shows 
that with religious control over government, political freedom dies; 
with political control over religion, religious freedom dies. 

The First Amendment has contributed lo avoiding Ixilh these 
perils, but this happy experience is no cause for complacency. Though 
the United States has escaped the worst excesses experienced else- 
where in the world, the republic has shown two distinct tendencies of 
its own, one in the past and one today. 

In earlier times, though lasting well into the twentieth century, 
there was a dc facto semi-eslablishnient of one religion in the United 
Slates: a generalized Protestantism given dominant status in national 
institutions, esjicciaily in the public schools. This development was 
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largely approved by Protestants, but widely opposed by nnii-l'nurs 
tants, including Catholics and Jews. 

In more recent times, and partly in reaction, constitution.il jiiris- 
prudcncc has tended, in the view of many, to move towaid the tic 
facto semi-establishment of a wholly secular understanding of the ori- 
gin, nature and destiny of humankind and of the American nation. 
During this period, the exclusion of teaching about the role of rclijiion 
in society, based partly upon a misunderstanding of First Amciidnu-nt 
decisions, has ironically resulted in giving a dominant status to such 
wholly secular understandings in many national institutions. M;.ny 
secularists appear as unconcerned over the consequences of this devel- 
opment as were Protestants unconcerned about their de facto estab- 
lishment earlier. 

Such de facto establishments, though seldom extreme, usually 
benign and often unwitting, are the source of grievances and fears 
among the several parties in current controversies. Together with the 
encroachments of the expanding modern state, such de facto estab- 
lishments, as much as any official establishment, are likely to remain a 
threat to freedom and justice for all. 

Justifiable fears are raised by those who advocate theocracy or 
the coercive power of law to establish a "Christian America." While 
this advocacy is and should be legally protected, such proposals con- 
tradict freedom of conscience and the genius of the Religious Liberty 
provisions. 

At the same time there are others who raise justifiable fears of an 
unwarranted exclusion of religion from public life. The assertion of 
moral judgments as though they were morally neutral, and interpreta- 
tions of the "wall of separation" that would exclude religious expres- 
sion and argument from public life, also contradict freedom of 
conscience and the genius of the provisions. 

Civility obliges citizens in a pluralistic society to take great care 
in using words and casting issues. The communications media have a 
primary role, and thus a special responsibility, in shaping public opin- 
ion and debate. Words such as public, secular and religious should be 
free from discriminatory bias. "Secular purpose," for example, should 
not mean "non-religious purpose" but "general public purpose." 
Otherwise, the impression is gained that "public is equivalent to secu- 
lar; religion is equivalent to private." Such equations are neither accu- 
rate nor just. Similarly, it is false to equate "public" and 
"governmental." In a society that sets store by the necessary limits on 
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government, there are many spheres of life that are public but non- 
governmental. 

Two important conclusions follow from a reappraisal of the pres- 
ent controversies over religion in public life. First, the process of ad- 
justment and readjustment to the constraints and standards of the 
Religious Liberty provisions is an ongoing requirement of American 
democracy. The Constitution is not a self-interpreting, self-executing 
document; and the prescriptions of the Religious Liberty provisions 
cannot by themselves resolve the myriad confusions and ambiguities 
surrounding the right ordering of the relationship between religion 
and government in a free society. The Framers clearly understood 
that the Religious Liberty provisions provide the legal construct for 
what must be an ongoing process of adjustment and mutual give-and- 
take in a democracy. 

We are keenly aware that, especially over state-supported educa- 
tion, we as a people must continue to wrestle with the complex con- 
nections between religion and the transmission of moral values in a 
pluralistic society. Thus, we cannot have, and should not seek, a de- 
finitive, once for all solution to the questions that will continue to 
surround the Religious Liberty provisions. 

Second, the need for such a readjustment today can best be ad- 
dressed by remembering that the two clauses are essentially one provi- 
sion for preserving religious liberty. Both parts. No establishment and 
Free exercise, are to be comprehensively understood as being in the 
service of religious liberty as a positive good. At the heart of the Es- 
tablishment clause is the prohibition of state six>nsorship of religion 
and at the heart of Free Exercise clause is the prohibition of state 
interference with religious liberty. 

No sponsorship means that the state must leave to the free citi- 
zenry the public expression of ultimate beliefs, religious or otherwise, 
providing only that no expression is excluded from, and none govern- 
mentally favored, in the continuing democratic discourse. 

No interference means the assurance of voluntary religious ex- 
pression free from governmental intervention. This includes placing 
religious expression on an equal footing with all other forms of ex- 
pression in genuinely public forums. 

No sponsorship and no interference together mean fair opportu- 
nity. That is to say, all faiths are free to enter vigorously into public 
life and to exercise such influence as their followers and ideas engen- 
der. Such democratic exercise of influence is in the best tradition of 



221 

16 JOURSAL OF LAW & Rl.LICIOS fVuls 

American voluntarism and is not an unwarranted "miposition" or 
"establishment." 

III.    A TIME FOR RECONSTITUTION 

We believe, finally, that the time is ripe for a genuine expansion 
of democratic liberty, and that this goal may be attained through a 
new engagement of citizens in a debate that is reordered in accord 
with constitutional first principles and considerations of the comr.mn 
good. This amounts to no less than the reconstitution of a free repub- 
lican people in our day. Careful consideration of three precepts would 
advance this possibility: 

1.    The Criteria Must Be Multiple 

Reconstitution requires the recognition that the great dangers in 
interpreting the Constitution today arc either to release interpretation 
from any demanding criteria or to narrow the criteria excessively. The 
first relaxes the necessary restraining force of the Constitution, while 
the second overlooks the insights that have arisen from the Constitu- 
tion in two centuries of national experience. 

Religious liberty is the only freedom in the First Amendment to 
be given two provisions. Together the clauses form a strong bulwark 
against suppression of religious liberty, yet they emerge from a series 
of dynamic tensions which cannot ultimately be relaxed. The Reli- 
gious Liberty provisions grow out of an understanding not only of 
rights and a due recognition of faiths but of realism and a due recogni- 
tion of factions. They themselves reflect both faith and skepticism. 
They raise questions of equality and liberty, majority rule and minor- 
ity rights, individual convictions and communal tradition. 

The Religious Liberty provisions must be understood both in 
terms of the Framers' intentions and history's sometimes surprising 
results. Interpreting and applying them today requires not only his- 
torical research but moral and political reflection. 

The intention of the Framers is therefore a necessary but insufli- 
cient criterion for interpreting and applying the Constitution. But ap- 
plied by itself, without any consideration of immutable principles of 
justice, the intention can easily be wielded as a weapon for govern- 
mental or sectarian causes, some quoting Jeff'erson and brandishing 
No establishment and others citing Madison and brandishing Free ex- 
ercise. Rather, we must take the purpose and text of the Constitution 
seriously, sustain the principles behind the words and add an anr-eci- 

60-944 - Q-? _ o 
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ition of the many-sided genius of the First Amendment and its com- 
plex development over time. 

2.    The Consensus Must Be Dynamic 

Reconstitution requires a shared understanding of the relation- 
ship between the Constitution and the society it is to serve. The Fram- 
ers understood that the Constitution is more than parchment and ink. 
The principles embodied in the document must be affirmed in practice 
Sy a free people since these principles reflect everything that consti- 
tutes the essential forms and substance of their society — the institu- 
tions, customs and ideals as well as the laws. Civic vitality and the 
effectiveness of law can be undermined when they overlook this 
broader cultural context of the Constitution. 

Notable, in this connection is the striking absence today of any 
national consensus about religious liberty as a positive good. Yet reli- 
gious liberty is indisputably what the Framers intended and what the 
First Amendment has preserved. Far from being a matter of exemp- 
tion, exception or even toleration, religious liberty is an inalienable 
right. Far from being a sub-category of free speech or a constitutional 
redundancy, religious liberty is distinct and foundational. Far from 
being simply an individual right, religious liberty is a positive social 
good. Far from denigrating religion as a social or political "problem," 
the separation of Church and State is both the saving of religion from 
the temptation of political power and an achievement inspired in large 
part by religion itself. Far from weakening religion, disestablishment 
has, as an historical fact, enabled it to flourish. 

In light of the First Amendment, the government should stand in 
relation to the churches, synagogues and other communities of faith 
as the guarantor of freedom. In light of the First Amendment, the 
churches, synagogues and other communities of faith stand in relation 
to the government as generators of faith, and therefore contribute to 
flic spiriiuul and moral foundations of democracy. Thus, the govern- 
ment acts as a safeguard, but not the source, of freedom for faiths, 
whereas the churches and synagogues act as a source, but not the 
safeguard, of faiths for freedom. 

The Religious Liberty provisions work for each other and for the 
federal idea as a whole. Neither established iu)r excluded, neither pre- 
ferred nor proscribed, each lailh (whether transcendent or naturalis- 
tic) is brought into a relationship with the government so that each is 
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separated from the stale in terms of its instiliitions. but (i.nincraii- 
cally related to the state in terms of individuals and its ideas. 

The result is neither a naked public square where all rclijiion is 
excluded, nor a sacred public square with any religion established or 
semi-established. The result, rather, is a civil public square in which 
citizens of all religious faiths, or none, engage one another in the con- 
tinuing democratic discourse. 

3.    The Compact Must Be Mutual 

Reconstitution of a free republican people requires the recogni- 
tion that religious liberty is a universal right joined to a universal duty 
to respect that right. 

In the turns and twists of history, victims of religious discrimina- 
tion have often later become perpetrators. In the famous image of 
Roger Williams, those at the helm of the Ship of State forget they 
were once under the hatches. They have, he said, "One weight for 
themselves when they are under the hatches, and another for others 
when they come to the helm." They show themselves, said James 
Madison, "as ready to set up an establishment which is to take them 
in as they were to pull down that which shut them out." Thus, be- 
nignly or otherwise, Protestants have treated Catholics as they were 
once treated, and secularists have done likewise with both. 

Such inconsistencies are the natural seedbed for the growth of a 
de facto establishment. Against such inconsistencies we affirm that a 
right for one is a right for another and a responsibility for all. A right 
for a Protestant is a right for an Orthodox is a right for a Catholic is a 
right for a Jew is a right for a Humanist is a right for a Mormon is a 
right for a Muslim is a right for a Buddhist — and for the followers of 
any other faith within the wide bounds of the republic. 

That rights are universal and responsibilities mutual is both the 
premise and the promise of democratic pluralism. The First Amend- 
ment, in this sense, is the epitome of public justice and serves as the 
golden rule for civic life. Rights are best guarded and responsibilities 
best exercised when each person and group guards for all others those 
rights they wish guarded for themselves. Whereas the wearer of the 
English crown is officially the Defender of the Faith, all who uphold 
the American Constitution are defenders of the rights of all faiths. 

From this axiom, that rights are universal and responsibilities 
mutual, derives guidelines for conducting public debates involving 
religion in a manner that is democratic and civil. These guidelines are 
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not, and must not be, mandated by law. But they are, we believe, 
necessary to reconstitute and revitalize the American understanding 
• <\ the role of religion in a free society. 

First, those who claim the right to dissent should assume the 
M-sponsibility to debate: Commitment to democratic pluralism as- 
Miincs the coexistence within one political community of groups 
'vliosc ultimate faith commitments may be incompatible, yet whose 
ciiinmon commitment to social unity and diversity does justice to 
IiDtii the requirements of individual conscience and the wider commu- 
nity. .\ general consent to the obligations of citizenship is therefore 
inherent in the American experiment, both as a founding principle 
r'\Vc the people'*) and as a matter of daily practice. 

There must always be room for those who do not wish to partici- 
pate in the public ordering of our common life, who desire to pursue 
their own religious witness separately as conscience dictates. But at 
the same time, for those who do wish to participate, it should be un- 
Jefbluod that those claiming the right to dissent should assume the 
rt-iponsibility to debate. As this responsibility is exercised, the charac- 
teristic American formula of individual liberty complemented by re- 
spect for the opinions of others permits differences to be asserted, yet 
a broad, active community of understanding to be sustained. 

Second, those who claim the right to criticize should assume the 
responsibility to comprehend: One of the ironies of democratic life is 
that freedom of conscience is jeopardized by false tojerance as well as 
by outright intolerance. Genuine tolerance considers contrary views 
fairly and judges them on merit. Debased tolerance so refrains from 
making any judgment that it refuses to listen at all. Genuine tolerance 
honestly weighs honest differences and promotes both impartiality 
and pluralism. Debased tolerance results in indifference to the differ- 
ences that vitalize a pluralistic democracy. 

Central to the dilTerence between genuine and debased tolerance 
is ilie recognition that peace and truth must be held in tension. Plural- 
ism must not be confused with, and is in fact endangered by, philo- 
sophical and ethical indifference. Commitment to strong, clear 
plulosophical and ethical ideas need not imply either intolerance or 
oppoMiion to democratic pluralism. On the contrary, democratic plu- 
r.ihsni re(|iiires an ;ij;rcemenl to be locked in public argument over 
liisagi cements ol consequence wiihin the bonds of civility. 

1'he right to argue for any public policy is a fundamental right 
for every citizen; respecting that right is a fundamental responsibility 
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for all other citizens. When any view is expressed, all must uphold as 
constitutionally protected its advocate's right to express it. But others 
are free to challenge that view as politically pernicious, philosoph- 
ically lalse, ethically evil, theologically idolatrous, or simply absurd, 
as the case may be seen to be. 

Unless this tension between peace and truth is respected, civility 
cannot be sustained. In that event, tolerance degenerates into either 
apathetic relativism or a dogmatism as uncritical of itself as it is un- 
comprehending of others. The result is a general corruption of princi- 
pled public debate. 

Third, those who claim the right to influence should accept the 
responsibility not to inflame: Too often in recent disputes over reli- 
gion and public affairs, some have insisted that any evidence of reli- 
gious influence on public policy represents an establishment of 
religion and is therefore precluded as an improper "imposition." Such 
exclusion of rehgion from public life is historically unwarranted, 
philosophically inconsistent and profoundly undemocratic. The 
Framers' intention is indisputably ignored when public policy debates 
can appeal to the theses of Adam Smith and Karl Marx, or Charles 
Darwin and Sigmund Freud but not to the Western religious tradition 
in general and the Hebrew and Christian Scriptures in particular. 
Many of the most dynamic social movements in American history, 
including that of civil rights, were legitimately inspired and shaped by 
religious motivation. 

Freedom of conscience and the right to influence public policy on 
the basis of religiously informed ideas are inseverably linked. In short, 
a key to democratic renewal is the fullest possible participation in the 
most open possible debate. 

Religious liberty and democratic civility are also threatened, 
however, from another quarter. Overreacting to an improper veto on 
religion in public life, many have used religious language and images 
not for the legitimate influencing of policies but to inflame politics. 
Politics is indeed an extension of ethics and therefore engages reli- 
gious principles; but some err by refusing to recognize that there is a 
distinction, though not a separation, between religion and politics. As 
a result, they bring to politics a misplaced absoluteness that idolizes 
politics, "Satanizes" their enemies and politicizes their own faith. 

Even the most morally informed policy positions involve pruden- 
tial judgments as well as pure principle. Therefore, to make an abso- 
lute equation of principles and policies inflates politics and does 
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violence to reason, civil life and faith itself Politics has recently been 
inflamed by a number of confusions: the confusion of personal reli- 
gious affiliation with qualification or disqualification for public office; 
the confusion of claims to divine guidance with claims to divine en-, 
dorsement; and the confusion of government neutrality among faiths 
with government indifference or hostility to religion. 

Fourth, those who claim the right to participate should accept 
the responsibility to persuade: Central to the American experience is 
the power of political persuasion. Growing partly from principle and 
partly from the pressures of democratic pluraUsm, commitment to 
persuasion is the corollary of the belief that conscience is inviolable, 
coercion of conscience is evil, and the public interest is best served by 
consent hard won from vigorous debate. Those who believe them- 
selves privy to the will of history brook no argument and need never 
tarry for consent. But to those who subscribe to the idea of govern- 
ment by the consent of the governed, compelled beliefs are a violation 
of first principles. The natural logic of the Religious Liberty provi- 
sions is to foster a political culture of persuasion which admits the 
challenge of opinions from all sources. 

Arguments for public policy should be more than private convic- 
tions shouted out loud. For persuasion to be principled, private con- 
victions should be translated into publicly accessible claims. Such 
public claims should be made publicly accessible for two reasons: first, 
because they must engage those who do not share the same private 
convictions, and second, because they should be directed toward the 
common good. 

RENEWAL OF FIRST PRINCIPLES 

We who live in the third century of the American republic can 
learn well from the past as we look to the future. Our Founders were 
both idealists and realists. Their confidence in human abilities was 
tempered by their skepticism about human nature. Aware of what 
was new in their times, they al.so knew the need for renewal in times 
after theirs. "No free government, or the blessings of liberty." wrote 
George Mason in 1776, "can be preserved to any people, but by a firm 
adherence to justice, moderation, temperance, frugality, and virtue, 
and by frequent recurrence to fiindamenlal principles." 

True to the ideals and realism of that vision, we who sign this 
Charier, people of many and various beliefs, pledge ourselves to the 
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enduring precepts of the First Amendment as the cornerstone of the 
American experiment in liberty under law. 

We address ourselves to our fellow citi/en^, daring to hope ili.ii 
the strongest desire of the greatest number is for the common JIIHKI 
We are firmly persuaded that the principles asserted here require a 
fresh consideration, and that the renewal of religious liberty is crucial 
to sustain a free people that would remain free. We therefore commit 
ourselves to speak, write and act according to this vision and these 
principles. We urge our fellow citizens to do the same. 

To agree on such guiding principles and to achieve such a com- 
pact will not be easy. Whereas a law is a command directed to us. a 
compact is a promise that must proceed freely from us. To achieve it 
demands a measure of the vision, sacrifice and perseverance shown by 
our Founders. Their task was to defy the past, seeing and securing 
religious liberty against the terrible precedents of history. Ours is to 
challenge the future, sustaining vigilance and broadening protections 
against every new menace, including that of our own complacency. 
Knowing the unquenchable desire for freedom, they lit a beacon. It is 
for us who know its blessings to keep it burning brightly. 
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QUESnONB PRESEMTXD 

Whether an order holding a major religioui body in 
dvil contempt and impoeing sulMtantial nnea for refnaal 
to comply with maaaive diacovery reqneata for aenaitive 
internal ehnrch records ahoald l>e vacated for want of aub- 
ject matter jnriadiction l>ecau8e the plaintiffs lack itand- 
ing, either as voters or as members of the clergy, to chal- 
lenge directly the tax-exempt atatna of the religions body. 

Whether a major religiona body held in dvil contempt 
may be denied standing as a witness to challenge the 
underlying jurisdiction of the federal court that ordered 
the diacovery that triggered the contempt citation, on the 
view that "colorable" jurisdiction suffices to postpone 
consideration of the church's jurisdictional challenge until 
the requested discovery of the church's records is com- 
pleted and the underlying action to revoke the tax-exempt 
stotns of the church is decided on the merits. 
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STATEMENT OF INTERESTS 

Aiiiiui cui'iau iirc iiinjor niliKiouH IMMHUH in tli(> UiiiltHl 
States or iiiciiibursliip orgaiiizutions coiiccrii(!<l with the 
preservation of religious freedom. Tliis brief is directed 
lo the profound iinpiications of this case for religious free- 
dom. Every aspect of this aise, including the substantive 
theory of the plaintiff's case, threatens core values of the 
Religion Clause. The autonomy and integrity of all re- 
ligious bodies is threatened by conferring standing on 
private parties hostile to the moral teaching of a target 
church to litigate to revoke the exempt status of that re- 
ligious body. (Part T, infra). The freedom of religious 
bodies is likewise threatened by denying appellate stand- 
ing to a church held in civil contempt until the discovery 
of its internal records has been completed by hostile out- 
siders and a decision has been reached on the merits of the 
claims of these outsiders. (Part II, infra). Indeed, re- 
ligious freedom suffers from the very court orders that 
the church is attempting to appeal in this case, for those 
orders purport lo compel massive discovery of sensitive 
internal church records by ideological opponents of the 
church and to enforce the discovery order by a contempt 
citation imposing coercive fines on the church for its re- 
fusal to comply with the discovery order. (Part III, infra). 
From beginning to end, this case is a First Amendment 
nightmare. Amici liohl widttly varying views on the ethics 
of abortion, but are in concerted agreement on these First 
Amendment issues. 

These First Amendment isBues are adequately pre- 
served in the record of this case. The petitioners, how- 
ever, have chosen to present this case to this Court pri- 
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marily as a technical matter of standing, witliout focasing 
in detail on the claims arising under tlie Religion Clause. 
This Court may decide tlie case as the petitioners have 
])ro8onted it, but nmici urge that it consider the standing 
issues in light of First Amendment considerations set forth 
in this brief. In a case so pervaded with sensitive issues 
arising under tlie Religion Clause, there is an enormous 
risk of dictum which may later be taken to preclude or 
limit further consideration of these issues. This brief in- 
forms this Court of the First Amendment implications of 
this case. 

If this Court decides tlie case on Uie narrow ground 
suggested by the petitioners, amici urge this Court to limit 
its opinion carefully by reserving the question of intrusive 
civil discovery of the internal records of a religious body, 
and by refraining from dicta that would serve in any way 
to diminish the nssociational privacy of religious bodies 
by broadening the access of hostile outsiders to their in- 
ternal records. If this Court decides the case on the nar- 
row groimd suggested by the petitioners, amici likewise 
urge this Court to reserve the question of the imposition 
of excessive fines on a religious body, and to refrain from 
any dicta that would serve to diminish the legitimate 
autonomy of religious bodies by expanding judicial power 
over these bodies where less restrictive alternatives (e.g., 
certification of the ruling on the standing of the plaintiffs 
for an interlocutory appeal) would serve any interest wliich 
may be asserted on behalf of orderly administration of 
justice and would obviate inquiry into whether the interest 
in bolialf of the contempt order in this cose was truly "oom- 
lielling." 
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Counsel for petitioiiere and respondents have granted 
consent to the filing of this brief. The particular state- 
ment of interest of each amicus participating in this brief 
is contained in the appendix. 

SUMMARY OF AROUBIENT 

Amioi are interested in the correct resolution of four 
mistakes in this case affecting religious freedom. The 
first two mistakes relate to the legal standing of the pe- 
titioners and the private respondents. The other two 
mistakes concern tlie threat to the autonomy and integrity 
of all religious bodies posed by the court order of dis- 
covery of sensitive internal records of a major religious 
denomination and by the imposition of coercive fines on 
that church in unprecedented severity. None of these 
constitutional errors is "harmless." 

The first standing mistake was the ruling of the dis- 
trict court that the private respondents (plaintiffs bulow) 
have standing, either as voters or as members of the 
clergy, to challenge tlie tax-exempt status of a mujor re- 
ligious organization. This mistake enlarges the power 
of the judiciary and diminishes the role of the executive 
over the administration of federal tax policy in a manner 
directly contrary both to the requirements of the constitu- 
tion and to tlie clear intent of Congress.  (Part 1) 

The second standing mistake was tlie ruling of the 
court of appeals that the petitioners lack standing as 
witnesses to challenge the subject matter jurisdiction of 



the federal court to enter a compulsory discovery order 
against a religious body, and to hold the church in civil 
contempt for its refusal to comply with the discovery or- 
der. This mistake bootstraps the governmental interest 
in efficient administration of criminal justice into an un- 
differentiated and unreviewable power over religious bod- 
ies in a civil suit, on a record where it is plain that the 
church had no legal mechanism available to it other than 
civil contempt in order to seek appellate review of the first 
standing mistake. (Part II) 

lleligious freedom was also jeopardized by the ruling 
of the district court requiring the petitioners to hand over 
to the plaintiffs viaasive amounts of sensitive internal 
church records. ThHse records include confidential tux re- 
in rns wliidi t\w private respondents may not obtain from 
tliu fcderul respondents bccuuse Congress has expressly 
(tiuliiliiled tlie executive from disclosing such information 
lu anyon*!, let alone to the political adversaries of a not- 
for-profit religious organization. Religious freedom was 
also threatened by the raw judicial power of the district 
court in holding a major religious body in civil contempt 
and in imposing fines in the amount of $100,000 per day 
on the church petitioners for each day in which they refuse 
to comply with the court's compulsory discovery order. 
(Part III) 
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ARQUMENT 

I. THE SENSITIVE TASK OF REVOCATION OF 
THE TAX-EXEMPT STATUS OF A NOT- 
FOR-PROFIT RELIGIOUS ORGANIZATION 
SHOULD NOT BE ENTRUSTED TO PRIVATE 
THIRD PARTIES WHO MAY ACT MERELY 
BECAUSE THEY DO NOT AGREE WITH 
THE REUOIOUS MESSAGE OF THE EX- 
EMPT ORGANIZATION. 

Although this case is fraught with First Amendment 
difficulties of the highest magnitude, the standing issues 
are the principal matters now bnfore tliis Court, and it is 
understjindablG tliat tliis Court may seek a narrow ground 
for disposing of this case. In the view of the amici, how- 
ever, the correct disposition of these standing issues re- 
«|uirc8 at loast an awareness of the i>crniciou8 consequences 
to religious freedom and to the associational rights of re- 
li^iouH comuiunilicH which flow from the rulings of the 
courts below. The underlying reason for the petitioners' 
reluctant decision to allow itself to be held in contempt of 
court is its conviction, based on the advice of its legal coun- 
sel, that the district court lacks jurisdiction over the sub- 
ject matter, and therefore is without power to enforce the 
subpoenas duces tecum of the plaintiffs, private third par- 
ties who attack the tax-exempt status of the church. In 
the petition for certiorari and brief in opposition, the 
parties discuss this case as though it presented an un- 
adorned matter of standing. Amici urge that this Court 
view these standing matters through First Amendment 
lenses, in order to see the full seriousness of allowing the 
federal courts to be used by opponents of religious bodies 
to strip them of their exempt status. 
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The first standing mistake was the ruling of the dis- 
trict court that the private respondents (plaintiffs below) 
have standing, either as voters, Abortion Rights Mobiliea- 
tion, Inc. v. Regan, 544 F. Supp. 471, 480-482 (S.D.N.Y. 
1982), A. 69a-74a, or as members of the clergy, id. at 478- 
479, A. 67a-69a, to challenge the tax-exempt status of a 
major religious denomination, on the view that the federal 
respondents had allcgedlj "denigrated" the plaintiffs' re- 
ligious beliefs and "frustrated" their ministry by giving 
"tacit government endorsement of the Roman Catholic 
Church view of abortion." 

The second standing mistake was the ruling of the 
court of appeals that the petitioners lack stattding as wit- 
nesses to seek appellate review of the jurisdiction of the 
federal court to enter a compulsory discovery order mas- 
sive in scope against a religious body, and to hold the 
church in civil contempt for its refusal to comply with the 
discovery order. (See TI, infra). Both of these standing 
errors represent significant departures from the binding 
precedents of this Court,' and. are addressed fully in the 
briefs of the petitioners and the federal respondents.'   Al- 

• See, e.g., Alhn v. Wright, 468 U.S. 737 (1984); Vafley Force 
Chrislian College v. Americans United for Separation of Church 
and State, Inc., 454 U.S. 464 (1982); Simon v. Eastern Kentucky 
Welfare Rights Org., 426 U.S. 26 (1976); United States v. Rich- 
ardson, 418 U.S. 166 (1972); and Schlesinger v. Reservists Com- 
mittee to Stop the War, 418 U.S. 208 (1972). 

* In this case the federal respondents agree with the peti- 
tioners that the district court lacks subject matter jurisdiction. 
Indeed, the government has sought review of this very issue in 
the court of appeals and this Court on repeated occasions. See, 
e.g., Briefs of the United Slates in Nos. 86-157 and 86-162. 
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though U is extremely unlikely that the petitioners in this 
particular case will modify their teaching on abortion, no 
matter what the outcome of the lawsuit, amici urge that 
the very threat of such litigation may impact severely on 
the ability of not-for-profit religious organizations to com- 
municate their varying messages on matters of public 
concern.' For these reasons amici urge this Court to re- 
verse the (Incisions below on the standing issues. 

A. The District Court erred in Oonferring Stand- 
in; on the Private Respondents (Plaintiffs 
below) to Challenge the Exempt Status of a 
Major Religious Organisation on the Orounds 
that the Plaintiffs are either Voters or Mem- 
bers of the Clergy. 

This Court lias clarified repeatedly that in order to 
have standing, a plaintiff must demonstrate actual or 
Ihrcatenrd injury that cnn fairly be "troced to the chal- 
lenged action" and "is likely to be redressed by a favor- 
able decision," Simon v. Eastern Kentucky Welfare Rights 
Orff., 426 U.S. 26, 38, 41 (1976). Like this case, Sunon in- 
volved a challenge to tlie tax-exempt status of third party 
organizations. In Simon this Court refused to find a 
causal link between a revenue ruling under I.R.C. ^ 501(c) 
(3) and a reduction in services to indigents.   The Simon 

' As is evidenl from the statement of interests of the amici, 
some of the amici agree with the position of the petitioners on 
the abortion issue and others do not. Nonetheless, all of the 
amici are of one mind that in the American constitutional order 
a religious body must be free to address matters of public policy 
without being subjected on that account to harassing litigation 
by outsiders. For example, the American Jewish Congress and 
the Presbyterian Church should not be exposed to costly litiga- 
tion by right to life advocates who might, under the theory ad- 
vanced by the plaintiffs In the instant case, attack the exempt 
status of these organizations (or allegedly excessive involvement 
in the political order on the opposite sioe of the abortion issue. 
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Court ruled that "[ijt is purely speculative whether the 
denials of service specified in the complaint fairly could 
be traced to petitioners' encouragement or instead result 
from decisions made by the hospitals without regard to 
the tax implications," Id. at 42-43. In Allen v. Wright, 
4G8 U.S. 737 (1984), this Court lield that even if a plain- 
tiff has sustained an injury, standing is still deficient 
where "the injury alleged is not fairly traceable to the 
Government's conduct . . . challengoLdJ us unlawful." i<l. 
at 7f)7. The Allen Court reasoned that it was "entirely 
speculative whether withdrawal of the tax exemption of 
ruciiilly discriminatory schools would have any impact un 
the ubilily of ru8|)ondents' children to receive a dusu|;re- 
gnted education.''   Id. at 758. 

(i)    Voter Standing 

Ignoring tlie dictates of Simon and Allen, the district 
court conferred standing on the plaintiffs in their capacity 
as voters, on the view that they have somehow been dis- 
advantaged by the federal respondents' alleged "prefer- 
ential treatment" of the church. The fallacious premise 
for this view is that taxed contributions translate into less 
voting power than non-taxed contributions. This analysis 
is flawed for two reasons. First, the plaintiffs have not 
experienced a cognizable injury in their capacity as vot- 
ers. The actual voting power of each individual plaintiff 
at the polling place is not in the least restricted by cam- 
paign activities, whether conducted by taxed or tax-exempt 
organizations. The plaintiffs' votes are no less signifi- 
cant than those of other voters. Baker v. Carr, 3G9 U.S. 
186,208 (1962). 

Second, even if it were assumed tliut the plaintiffs in 
this case hud suffered some palpable injury to their rights 
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of franchise, the injury was not caused by the actions of 
the government, as it was in Baker v. Carr, supra. The 
injury claimed is tlie purported "added influence" tliat 
the Catholic ciiurch has because of deductible contribu- 
tions wliioh it may spend on campaigns opposing abor- 
tion. This claimed injury is actually traceable neither to 
the federal respondents nor even to the petitioners, but to 
third party taxpayers who choose voluntarily to make 
ciiaritnbln contributions to the (ictitioncrs. It is purely 
conjectural to believe that taxing these charitable gifts 
will in any significant way diminish voluntary giving to 
that church/ It is still more speculative to imagine that 
taxing these gifts would iu any significant way dGcrcaso 
that church's efforts to influence abortion policy in this 
country, for the church's campaign against abortion is 
grounded in sincerely held religious beliefs. Because the 
claimed injury to voting rights is not cognizable injury 
which is traceable to governmental action or redressable 
by a court order, it is insufficient to confer standing on the 
private respondents in their capacity as voters to challenge 
the exempt status of the petitioners. 

The remedy sought by the plaintiffs as voters, more- 
over, does not advance the First Amendment goal of af- 
fording more voices to be heard in our democracy. To the 
contrary, it seeks to penalize those who espouse a view- 
point on a public controversy different from that of the 
plaintiffs, and thus would have the effect of diminishing 
the flow of information to voters and to elected represen- 

* The hypothetical character of the plaintiffs' claim is under- 
scored by the fact that the majority of taxpayers (60.8% in tax 
year 1985) do not itemize charitable contributions, but prefer 
to take the standard deduction. IRS Statistics of Income Divi- 
sion Bulletin 1 (Winter 1986-87). With the increase of the stand- 
ard deduction in the Tax Reform Act of 1986, tax analysts ex- 
pect a further decrease in the number of taxpayers who itemize. 
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tatives. Allowing voters to resort to tiie courts to revoke 
tlie exempt status of a religious body l)ecause of its dis- 
semination of views on matters of |)ul)lic concern has the 
inevitable effect of chilling the expression of moral views 
which have ramifications in public policy choices. Al- 
though a sound argument may be advanced for allowing 
voters greater access to the judiciary in order to en- 
sure fuller participation in the political process by all, see, 
e.g., J. Ely, Democracy and Distrust 105-125 (1980), it 
makes no sense to expand the power of the nonpolitical 
branch to issue rulings that have the effect of chilling or 
diminishing the pluralistic cluiracter of debate on matters 
of public concern. For this reason as well, this Court 
should reverse the conclusion that plaintiffs have standing 
as voters to challenge the exempt status of the petitioners. 

(ii)   Clergy Standing 
The district court likewise erred in conferring stand- 

ing on the clergy plaintiffs on the view tliat the protected 
activity of the petitioners violates the rights of these 
clergy plaintiffs secured under the Establishment Clause. 
This conclusion is erroneous for three reasons. First, the 
mere fact that a plaintiff seeks relief under the Establish- 
ment Clause does not mean that the normal requirements 
for standing are diminished. See, e.g.. Valley Forge 
Christian College v. Americans United for Separation of 
Church and State, 454 U.S. 464 (1982). Important as the 
prohibition against governmental establishment of reli- 
gion is in our society, it nonetheless remains true that not 
"all constitutional provisions are enforceable by any citi- 
zen simply because citizens are the ultimate beneficiaries 
of those provisions." Schlesinger v. Reservists Commit- 
tee to Stop the War, 418 U.S. 208, 227 (1974). 

Second, a plaintiff must show dire$:t and palpable in- 
jury caused by the illegal conduct of the defendant, not 
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mere iisycliological diRtress tlint one's view of tlie coiinli- 
tntional order lias been offended. In Valley Forge the 
Court held that the plaintiffs lacked standing because they 
"fail[ed] to identify any personal injury suffered by tlieni 
as a consequence of the alleged constitutional error, other 
than the psychological consequence presumably produced 
by observation of conduct with which one disagrees." Id. 
at 485. Similarly in Allen, supra, this Court denied stand- 
ing to black parents who claimed that tliey suffered "stig- 
niatio" injury because of the tax-exempt status of segre- 
gated private schools, on the view that the alleged injury 
was too abstract to fulfill standing requirements. 468 
U.S. at 754-56.' 

Mere mechanical pleadings raising claims of abstract 
stigniatio injury are not enough to expose a not-for profit 
religious organization to cosily litigation initiated by ils 
ideological adversaries. 'J'he claimed injury to the clergy 
in this case is as intangible as the "psychological" injury 
found insufficient to confer standing in Valley Forge and 
the "abstrnct stigmatic" injury addressed in Allen. The 
extent of tlie "injury" to these members of the clergy is 
easy to assert, but difficult if not impossible to meas- 
ure. Thus it is hard to imagine how the ability of 
the clergy plaintiffs to minister to their flocks could be 
helped in any significant way by the outcome of this liti- 

' Although Allen seems plainly to require the result that the 
private respondents lack standing, the district court in Abortion 
Rights Mobilization, Inc. v. Regan, 603 F. Supp. 970 (S.D.N.Y. 
1985), A. 93a-102a, expressly declined to modify ils earlier ruling 
on voter and clergy member standing in the light of Allen, or 
even to certify the standing matter for purposes of an inter- 
locutory appeal by the petitioners. The district court's refusal 
to certify its rulings on this mailer for interlocutory appeal trig- 
gered the contempt proceedings as the only legal mechanism 
available to the petitioners to challenge the jurisdiction of the 
court to order massive discovery of sensitive internal church 
records.   See Part III B, infra. 
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gutioii, for tlio plainliffH are not seeking rcstorulion of 
tux-cxeni|)t status for themselves, but the revocation of the 
exempt status of a third party. 

Third, the suhslnntivo theory of the phiintiffs' case is 
based on the view that the severe restrictions on political 
speech im|)Oscd by I.U.C. ^50l(c)('i) on exempt or^uniza- 
tions are required by the Kirst Amendment. Amended 
Complaint, par. 16 & 17.* It is, however, contrary to 
the clear teaching of this Court, Walz v. Tax Com- 
mission. 397 U.S. 664 (1970), to suppose that the grant of 
tax-exempt status to n religious body constitutes, aa the 
district court imagined, impermissible "government en- 
dorsement of the Roman Catliolio Church view of abor- 
tion," A. 67a, or "official approval of an orthodoxy." A. 
68a.'' And it is equally fanciful to suppose that the federal 

' In their brief before the court of appeals, plaintiffs urged 
that Ihis result is required by the holding in Christian Echoes 
National Ministry. Inc. v. United States, 470 F.2d 849 (lOlh Cir. 
1972), cert, denied, 414 U.S. 864 (1973). Congress, however, ex- 
pressly declined to give its approval or disapproval to the ration- 
ale for § 501(c)(3) in Christian Echoes, Tax Reform Act of 1976, 
S 1307(b)(3), Pub. L. 84-455,90 Stat. 1722. 

Plaintiffs also rely on this Court's ruling in Regan v. Taxa- 
tion With Representation, 461 U.S. 540 (1983), and Cammarano 
V. United States, 358 U.S. 498 (1959). Neither of these two tax 
rases, however, involved a religious body attempting to com- 
municate its religious message on matters of public concern. 
Taxation With Representation, moreover, is not directly controll- 
ing because the "saving" feature of I.R.C. 501, viz., 501(c)(4), 
is of no practical use to a preacher, who cannot be required to 
announce at the beginning of a sermon whether he is speaking 
for a 501(c)(3) church or a 501(c)(4) clone, let alone to switch 
biretlas or yarmulkes in the midst of such a sermon. 
^ In Wafz this Court sustained tax exemption for property 
used exclusively for religious worship, on the view that, far from 
establishing religion, this practice avoided governmental inter- 
ference with religion. In addition, the Court expressly noted: 
"Adherents of particular faiths and individual churches fre- 
quently take strong positions on public issues including, as this 

(Continued on following page) 
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respondents have inipliediy "denigrnted" the religious be- 
liefs of the plaintiffs who are nieuihers of the clergy or 
thai the Rocrnliiry of the Treasury and the Coininissioner 
of the lUS have in any way "frustrnlcd" the ministry of 
those plaintiffs. On this record it is all too plain who is 
attcnifiling to frustrate whom. It is the plaintiffs whose 
constitutional theory undermine the necessary degree of 
flexibility or "room for play in the joints" deemed ap- 
propriate in Wale, 397 U.S. at 669.» Although the plain- 
tiffs who are clergy members may subjectively feel that 
their beliefs are "denigrated" by the tax-exempt status of 
the Catholic church, that is not enough to establish stand- 
ing under this Court's teaching in either Simon or Allen. 
It is, moreover, entirely speculative to conclude, as the 
district court did, that the revocation of the tax-exempt 
status of a religious body necessarily marks its decline in 

(Continued from previous page) 
rase reveals in the several briefs amici, vigorous advocacy of 
legal or constitutional positions. Of course, churches as secular 
bodies and private citizens have that right." Id. at 670. 
* It is difficult to conceive of greater rigidity than to give to 
any opponent of (he teachings of a religious body access to fed- 
eral court to seek an injunction to compel the revocation of that 
church's exemption from the payment of federal income tax and 
a whole series of cascading events flowing from the loss of that 
status. With the loss of exempt status under I.R.C. § .S01(c)(.3), 
a religious body would not only have to pay taxes on all not in- 
come, but all conlribiitions lo the church would no longer be 
deductible by the contributing taxpayer for purposes of federal 
income tax, I.R.C. § 170(c)(2)(D), estate tax, I.R.C. §§2055 
(a)(2) and 2106(a)(2)(A)(ii), and gift tax, I.R.C. § 2522(a)(2). In ad- 
dition, most of the stales have parallel provisions in their lax 
codes which incorporate I.R.C. § 501(c)(3) by reference, for pur- 
poses of determining the exemption of a religious body from pay- 
ment of a wide variety of stale and local taxes. Some slates, 
moreover, predicate their regulatory authority over an entity seek- 
ing charitable contributions on the entity's federal tax-exempt 
sinlus, conferring, for example, an exemption from annual re- 
porting requirements to groups which are exempt under 
§ 501(c)(3). 
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influence; this   belief ifniores the myriad of factors that 
influence the moral vitality of a religious community. 

Like others who favor abortion, plaintiffs have First 
Amendment protection in advocating their views. As the 
(livcrHily amon^ rcliKiouR bodies incliidud anion); the aiiiici 
dcmonstraloK, the moral teaching of various rcliKiuus 
bodies on abortion has not been contingent u()on the teach- 
ing of the Catholic church on this matter, let, alone on the 
even more attenuated question of whether that church en- 
joys tax-exempt status. The implication to the contrary 
in the district court's ruling in ARM I merely emphasizes 
the need for rules of standing that preclude the use of the 
federal courts for attacking religious organizations. 

B.   The   Private   Respondents   Lack  Statutory 
Standing because Congress has Entrusted to 
the Federal Respondents the Sensitive Task 
of Granting and Revoking the Tax-exempt 
Status of Oharitable Organizations. 

The standing requirement limits the jurisdiction of 
federal courts "to those disputes which confine federal 
courts to a role consistent with a system of separated 
powers and which are traditionally thought to be capable 
of resolution through the judicial process," Flast v. Co- 
hen. 392 U.S. 83, 97 (1968), and then only if Congress has 
conferred   jurisdiction.     Although   plaintiffs   have   not 
claimed statutory standing, the basic posture that llicy oc- 
cupy in this case is that of a private attorney-general seek- 
ing to compel enforcement of the tax law against a tliird 
party.     l*'ar from conferring statutory standing on   the 
plaintiffs in  this lawsuit, however, Congress has given 
several   indications   in the   tax   code   that   support   the 
opposite conclusion.'   In short, Congress plainly intended 

'       In the Anti-Injunction Act, I.R.C. § 7421(A), Congress pro- 
hibited suits  to restrain assessment or collection of any tax, 

(Continued on following page) 
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the adiiiinislratioii of the code, including tlie granting and 
revocation of exempt status under ^ 5Ul(c)(3), to be within 
the discretion of the federal respondents over whom Con- 
gress has a great deal of control through the oversight pro- 
cess, rather than within the boundless imagination of 
plainliilH 8«>cking to enforce llicir notions of lax equity in 
the federal courts. 

The district court's view of standing, however, under- 
mines the express intent of Congress by allowing private 
parties and the federal courts to usurp tlie role of both the 
legislative and executive branches, contrary to this Court's 
teaching in Vailey Forge that Article 111 power is "not 
an unconditioned authority to determine the constitution- 
ality of legislative or executive acts." 454 U.S. at 471. 
It is likewise clear under Valley Forge thot the plnintifr.<< 
«lo not hove "license to roam the country in search of gov- 
ernnientiil wrongdoing and to reveal their discoveries in 
federal court." 454 U.S. at 487. This Court should re- 
emphasize this teaching here, lest fundamental rights of 
religious autonomy be exposed to attack through lawsuits 
by hostile outsiders. 

(Continued from previous page) 
whether brought by a taxpayer or, as here, by a third party. Con- 
gress has delegated the administration and enforcement of the 
lax laws exclusively to the Secretary and the Commissioner. 
I.R.C. § 7801(a). In addition. Congress gave to the federal re- 
spondents the power to "prescribe all needful rules and regula- 
tions for the enforcement of" those laws. I.R.C. § 7005(a). And 
Congress reserved for itself the task of overseeing the enforce- 
ment of the revenue laws by creating a Joint Committee on Taxa- 
tion to investigate the administration, operation, and effects of 
the rax system (I.R.C. §§ 8(K)1-m)23). These provisions reflect 
congressional intent to operate the tax system within the legisla- 
tive and executive branches. Congress, moreover, has expressly 
mandated that the IRS maintain the confidentiality of tax records, 
I.R.C. § 6103; and out of concern for the delicate character of 
religious freedom. Congress has expressly limited the power of 
the IRS to conduct audits of church liodies.   I.R.C. § 7611. 
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Even when suits to compel the executive branch to uii- 
(lertuke enforcement committed to its discretion tire 
"premised on allegations of several instances of violations 
of law, [they] are rarely if ever appropriate for federal- 
court adjudication." Allen, 468 U.S. at 759-760. Noting 
tluit an agency decision regarding enforcement proceed- 
ings "has long been regarded as the special province of 
the Executive Branch, inasmuch as it is the Executive who 
is charged by the Constitution to ' take Care that the Laws 
be faithfully executed.' U.S. Const., art, II, ^3," Heckler 
V. Chaney, 470 U.S. 821, 832 (1985), tiiis Court has empha- 
sized that executive agency decisions not to enforce are 
cliaractcristically unsuitable for judicial resolution be- 
cause this discretionary choice "often involves a compli- 
cated balancing of a number of factors which are peculiar- 
ly within its expertise." Id. at 831.'° One of the reasons 
why Congress has entrusted delicate decisions concerning 
the exempt status of religious organizations to the federal 
respondents is that they take an oath of office to support 
the constitutional limits on their own authority. Private 
litigants with their own agenda are under no such obliga- 
tion to take into account the protections of the Kirst 
Amendment. If this case is any indication, the likelilioml 
that disgruntled third parties ^viIl be sensitive to the free 
speech and free exercistt concerns of non-fMofit organiza- 
tions they oppose is slim.   To the contrary, the probability 

'<* Unhke the district court in this case, this Court and the 
lower federal courts typically defer to determinations of the IRS 
concerning discretionary applications of the provisions of the 
tax code. See, e.g.. National Muffler Dealers Ass'n., Inc. v. United 
States, 440 U.S. 472 (1979); Tax Analysts and Advocates v. Blu- 
menlhal, 566 F. 2d 130 (D.C. CIr. 1977), cert, denied, 434 U.S. 
1086 (1978); American Society of Travel Agents, Inc. v. Blumen- 
ibal, 566 F. 2nd 145 (D.C. Cir. 1977), cert, denied, 435 U.S. 947 
(1978). 
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Uiut ruligiouB organizutioiis will bocumo the target uf third 
parties hostile to their rcligiouu |)ersiicctive is liigh." 

The standing rule adopted by the district court could 
easily open up the floodgates to litigation against churches 
by those hostile to their mission or ideas. See, e.g., Khalaf 
V. Regan, 85-1 U.S. 'J'nx Case Par. 9269 (D.D.G. 1985) 
(dismissing on standing principles effort of anti-zionist 
organization to revoke exempt status of Jewish charitable 
organizations because of their support of Israel); Ameri- 
can Society of Travel Agents, Inc. v. Blumenthal, 566 F. 
2d 145 (D.C. Cir. 1977), cert denied, 435 U.S. 947 (1978) 
(dismissing on standing principles attack on exempt status 
of American Jewish Congress by business competitors). 
The potential for mischief of this sort, moreover, is com- 
pounded by the suggestion in Bob Jones University v. 
United States, 461 U.S. 574 (1983), that an exempt or- 
ganization may lose its exempt status by failing to con- 
form with "public policy," id. at 586, or by failing to "be 
in harmony with the public interest" id. at 592; but see at 
606-612 (Powell, J., concurring; rejecting suggestion that 
"primary function of exempt organizations is to act on 
behalf of the Government in carrying out governmental]y 
approved ftolicies"). 

The district court's approach to standing, moreover, 
is not limited to religious not-for-profit organizations, but 
could readily affect exempt charitable organizations which 
are secular in character. For example, a member of the 
Ku Klux Klan who is a registered voter could sue the 

'* Religious organizations may on occasion quarrel with the 
IRS over issues of governmental intrusion into areas deemed pro- 
tected under the Religion Clause. See, e.g., D. Kelley, ed.. Gov- 
ernment Intervention in Religious Affairs (1982). But at least the 
known "devil" is better than unknown private adversaries whose 
name is "legion." 
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Secretary of the Treasury to revoke the exempt status of 
the NAACP if tlie civil rights education fniitl were to pnr- 
ticipnte in voter education deemed impermissible under the 
restrictive regulations in Rev. Rul. 78-248 (construing 
^ 501(c)(3) to prohibit distribution of accurate informa- 
tion to voters if the voter guide focuses on a single issue 
such as land conservation). Similarly, opponents and i)ro- 
ponentfl of gun control could use the courts rather than 
the hnlls of Congress and other Icgislntive chambers to 
carry on their debates. Even if their suits were ultimately 
dismissed on the merits, they would hnve succeeded in 
obtaining valuable information al)out their opponents that 
would otherwise be unavailable to them. 

As this record illustrates, significant harm to relig- 
ious frec<loni may result from subjecting religious bod- 
ies to inquiries which violate their legitimate autonomy. 
(Part III, infra). See Laycock, "Towards a General 
Theory of the Religion Clauses," 81 Colum.L.Rev. 1373 
(1981). The cost of defending stich suits, moreover, repre- 
sents a significant diversion of funds earmarked for chari- 
table works. None of the amici construe the biblical com- 
mand to feed the hungry (e.g., Isaiah 58:7; Matt. 25:35) to 
refer primarily to lawyers. At the very least, such diver- 
sion of funds cannot be justified on the basis of protecting 
litigants whose tax liability is not at issue, and will not be 
affected by Uie outcome of the litigation. For these rea- 
sons this Court should reverse the district court's errone- 
ous ruling on standing. 



253 

19 

U.  WHERE   A  MAJOR  RELIQIOUS  BODY  IS 
HELD IN Civil. OONTEMPT AS A WITNESS 
IN   EXEMPTIONREVOOATION   PROCEED- 
INGS INITIATED BY OUTSIDERS HOSTILE 
TO ITS MESSAGE ON A MATTER OF PUB- 
LIC CONCERN, THE CHURCH HAS STAND- 
ING  TO  SEEK  APPELLATE  REVIEW  OF 
THE UNDERLYING JURISDICTION OF THE 
DISTRICT COURT TO ORDER DISCOVERY 
OF SENSITIVE INTERNAL DOCUMENTS. 

The sccoiul sluiiiHiig luistuke was Uie ruling of llie 
court of appeals that the petitioners lack standing as wit- 
nesses to challenge tlie subject matter jurisdiction of the 
federal court to enter n compulsory discovery order against 
a religious body, and to hold the church in civil contempt 
for its refusal to comply with the discovery order.   In re 
United Slates Catholic Conference, 824 P. 2d 156 (2d Cir. 
1987).    A. la-43a."   In reaching this result, the court of 
appeals virtually ignored the recent teaching of this Court 
in Bender v.  Williamsport Area School Disl., 475 U.S. 
534, 106 S.Ct. 1326 (1986), that "every federal appellate 
court has a special obligation to 'satisfy itself not only 
of its own jurisdiction, but also that of the lower courts 
in a case under review. . . .' "   106 S.Ct at 1331 (em- 
phasis added).   Failing to distinguish an appeal from a 
contempt citation and a dilatory interlocutory appeal, the 
co<irt of appeals asserted that the Bender rule is inappli- 
cable to interlocutory appeals.   The court of appeals de- 
vised a new rule of standing, according to which the peti- 
tioners' challenge to the power of the district court to or- 

" On this record it is plain that subjecting itself to a civil 
contempt citation was the only available legal mechanism to 
scelt appellate review of the first standing mistake "t>efore un- 
dertaking any burden of compliance with tne subpoena." United 
States V. Ryan, 402 U.S. 530, 533 (1971).  See note 5 supra. 

60-944 - 93 - 9 
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tier massive discovery of the sensitive internal docaments 
of a major religious body must fail if the appellate tri- 
buiinl finds a modicum of "colorable" jurisdiction in the 
lower court. 

The court of appeals justified this conclusion by ex- 
tensive reliance on lilair v. United States, 250 U.S. 273 
(1919), a case which did not involve a religious body, but 
a challenge to the authority of the grand jury by a crucial 
witness in a criminal investigation. Whatever tlie need 
for the Blair rule in Uie special context of grand jury 
investigations, it makes little sense to extend the rule into 
an undifferentiated and unreviewable power of private 
plaintiffs over religious bodies in a civil suit, especially 
where the government does not assert the interest at issue 
in Ulair. Even if this case were a criminal prosecution 
of a bogus "church," the normal rule for the judiciary 
woiil<l IH! to defer to the discretion of the executive in 
conducting the prosecution. See, e.g., United States v. 
Cox, 342 l<\ 2d l(i7 (5th Cir. 1965) (en bano), cert denied, 
381 U.S. 935. But this is not a case in which the govern- 
ment is aligned ag^ainst a religious body because of an 
alleged violation of the tax code. See, e.g., Bob Jones 
University v. United States. 461 U.S. 574 (1983). It is 
a case in which private parties seek to use the federal 
courts to inflict a penalty on a major religious body for 
the evident reason that they disagree with the moral teach- 
ing of that church on a controversial matter of public 
concern. Under these circumstances and in the light of 
Heckler v. Chaney, supra, this case is hardly an apt ve- 
hicle for extending the reach of the Blair rule to religious 
bodies which choose to speak out on matters of conscience 
that are controversial in nature. 
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ni. RELIGIOUS FREEDOM IS THREATENED 
WHEN FEDERAL COURTS DENY ANY 
MEANINGFUL REVIEW OF SUBSTANTIAL 
FINES IMPOSED ON A CHURCH FOR RE- 
FUSING TO DISCLOSE SENSITIVE INTER- 
NAL DOCUMENTS RELATING TO PASTOR- 
AL PLANS FOR CONSTITUTIONALLY PRO- 
TECTED MORAL ADVOCACY ON MATTERS 
OF PUBLIC CONCERN. 
A. Communicating sincerely held religions con- 

victions on matters of public concern is pro- 
tected activity. 

In the view of the private respondents, the severe 
restrictions on political speech imposed by I.R.C. ^ 501(c) 
(3) on exempt orgnnizntiuns are required by the First 
Amendment. Amended Complaint, par. 1G & 17. The 
nnderlying theory of the plaintiffs' case is that they must 
vindicate rights secured under the Establishment Clause 
l)ccnuao tlio federal rcRiiondcnts have failed to do so. In 
nddilion to thu Htnnding difficnltics noted aliovc, the ma- 
jor flaw with this theory is that this Court has clearly 
announced that, for Establishment Clause purposes, an 
exemption of religious bodies from the payment of taxes 
does not violate the First Amendment. Walz v. Tax Covi- 
tnission, 397 U.S. 664 (1970)." In disposing of this case, 
this Court need not and, indeed, should not address the 
plaintiffs' contention that ^501 (c)(3) is constitutionally 
mandated. If, however, this Court deems it prudent to 
discuss the constitutionality of ^ 501(c)(3) in dictum, amici 
urge tliat no truly compelling governmental interest sup- 
ports these statutory restraints. To the contrary, in order 
to safeguard the functioning of our democracy, the con- 

" Contrary to the suggestion of the private respondents, 
this ruling was not disturbed in Taxation with Representation, 
supra. 
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stitution should foster greater freedom of political speech 
rather than its inhibition or suppression.'^ 

It is well settled that any statute that significantly 
burdens free speech rights may be sustained only on a 
showing by the government tliat the statute serves a truly 
"compelling state interest" and tliut the means chosen 
by the government to achieve this end is the alternative 
which is the least restrictive of cherished free speech 
rights. See e.g., Hobbie v. UnetnploytneHt Appetds Com- 
tnission, 480 U.S. —, 107 S.Ct. 1046,1049 (1987). It is also 
well settled that religious bodies are afforded additional 
constitutional protection precisely because of their re- 
ligions charnclcr. Thn protection of the Free Exercise 
Clause nniy be invoked only by persons or groups whose 
sincerely hold religious tenets are burdened by governmen- 
tal action. See, e.g., Sherbert v. Verner, 374 U.S. 398 
(19G3), and Thomas v. Review Board, 450 U.S. 707, 717- 
718 (1981). In the leading decision directly relating this 
teaching to tax benefits, Speiser v. Randall, 357 U.S. 513 
(1958), this Court stated: 

It is settled that speech can be effectively limited by 
exercise of the taxing power. ... To deny an exemp- 
tion to claimants who engage in certain forms of speech 
is in effect to penalize them for such speech. Its 
deterrent effect is the same as if the State were to 
fine them for this speech.   Id. at 518. 
Thus, far from being constitutionally compelled by the 

First Amendment, the restrictions on the political speeclt 

'* In another case before this Court during this Term amid 
have expressed their views that the Religion and Free Speech 
Clauses afford substantial protection against extensive govern- 
mental regulation of a religious body that chooses to an- 
nounce sincerely held religious beliefs directly relating to 
matters of public concern. See Amicus Brief of Baptist loint 
Committee on Public Affairs et al., in Bemis Pentecostal Church 
V. State, app. pending. No. 87-317. 



/ 

23 

of religious organiznlions in ^ 501(c) (3) are themselves 
vulnerable to constitutional attack because tbey are by no 
means the alteniativR least restrictive of their rights se- 
cured uuder the Religion Clause and the Free Speech 
Clause. Indeed, it is difficult to imagine a restriction 
more total than tlic absolute |irohibition un any participa- 
tion by a 501(c)(3) organization in a political campaign, 
whctlier on belialf of or in opposition to a candidate for 
public office. See e.g., IBS Exempt Organizations Hand- 
book (IBM 7751) ^3(10)1; and see Treas. Beg. ^ 1.501(c) 
(3)-l(o)(3)(iii). It is Ukewise hard to imagine that IBS 
rulings virtually prohibiting voter education efforts by 
exempt organizations on topics of concern to Uie organiza- 
tion, sec, o.g., Bcv. Bui. 78-J(J0, 1J)78-1 O.B. 153, revised 
by Bev. Bui. 78-248, 1978-1 C.B. 1545, and Bev. Bui. 80- 
282, 1980-2 C.B. 178, would pass muster in judicial review 
that took seriously the mandate of New York Times v. 
Sullivan, 376 U.S. 254 (1964), that debate on issues of 
publio concern must be "uninhibited, robust, and wide- 
open." Id. at 270. See also McDaniel v. Paty, 435 U.S. 
618, 640 (1978) (Brennan, J. concurring); First National 
Bank of Boston v. BeUotti, 435 U.S. 765, 776-778 (1978); 
and Widmar v. Vincent, 454 U.S. 263 (1981); Caron and 
Dessingue, "I.B.C. §501(c)(3): Practical and Constitu- 
tional Implications of 'Political' Activity Bestrictions," 
2 J. of L. and Politics 169 (1985) and literature cited id. 
at 180, n. 40, at 181, n. 41, and at 183 u. 54. 

Not all of the amici have taken a position on the con- 
stitutionality of the restraints on religious organizations 
imposed in ^ 501(c)(3). All of tlie amici, however, have 
from time to time engaged in public communication of sin- 
d^rcly held religious convictions on matters of public con- 
cern.    For example, amici and the representatives of a 
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host of other denominations and religious bodies arc called 
apon regularly to express the views of religious groups 
on a wide variety of social and political issues with press- 
ing ethical components. In testimony before the House 
Ways and Means Committee in 1972, Dr. J. Elliott Corbctt 
of the United Methodist Church entered into the record of 
these hearings a policy declaration of his cliurcli which 
bespeaks the impossibility of any total severance of re- 
ligion and politics in our society: 

"We bulievo that churches have the right and the duty 
to sponk and net cor[)orately on those matters of public 
(mliny wliich involve basic moral or ethical issues and 
questions. Any concept of church-government rela- 
tions which denies churches this role in the body politic 
strikes at the very core of the religious liberty. Tlie 
att«;nipt to influence the formation and execution of 
piiblio pulicy at all levels of government is often the 
most effective means available to churches to keep 
before modern man the ideal of a society in which 
power fisl made to serve the ends of justice and free- 
dom for all people." Legislative Activity by Certain 
Typeft of Exempt Orffanizations, Hearings Before the 
House Ways and Means Committee, 92d Cong., 2d 
Sess. at 303, 305 (1972). 

In a similar vein a representative of the National Jewish 
Community Relations Advisory Council (NJCBAC) gen- 
erally supported participation of religious organizations 
in legislative matters: 

Each of the affiliates of the NJCBAC regards its pro- 
gram as an expression of the tenets of the Jewish 
faith which it is organized to advance. Their activi- 
ties are inspired by the Prophets' mandate to pursue 
justice. They believe that mandate governs man's 
life in all its aspects and requires those who adhere 
to the principles of Judaism to let their views be heard 
in support of justice for nil. . . . The members of these 
iHKiiniziklioiiH liavo liaiidi'd logellior Ituuauso tlicy uru 
.lt!\vH anil btiliovo (hat llh-y liuvt; a respon-sibility to 
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express a Jcwisli point of view. . . . Tims, their nctiv- 
ity is a form of religious expression.   Id. at 99." 

If this Court addresses the issue of the constitution- 
ality of ^ 501(c)(3) at all, it should at the very least ac- 
knowledge that the permissibility of the restraints on free 
speech found in this statute of recent vintage is an open 
question, as applied to a protected religious organization 
engaging in dissemination of its religious message. 

B. The massive scope of requested discovery 
threatens the autonomy of religious organisa- 
tions. 

The means selected by the plaintiffs to achieve their 
goal in this case includes sweeping discovery re- 
quests that threaten the integrity and autonomy of re- 
ligious Iwdics. The standing issue is intimately connected 
with tlie threat to religious autonomy posed by the discov- 
ery requests, for a court without jurisdiction over the sub- 
ject matter clearly lacks authority to enforce subpoenas 
for production of documents, whether the subpoenas are 
narrow or broad. Amici are particularly troubled that this 
ease might turn into an inadvertent precedent damaging 
the autonomy of religious bodies. Hence amici urge this 
Court to focus particular attention on the intrusive char- 
acter of the excessively broad discovery requests in this 
case, and on the potential chilling effect that grantine: 
such requests entails for similarly situated religious bodies. 

" See also Statement of the Baptist Joint Committee on 
Public Affairs, id. at 282; Statement of the United States Cath- 
olic Conference, id. at 307-312. See also Statement of the 
Raptist joint Committee on Public Affairs, in Influencing Leg- 
islation by Public Charities, Hearing Before the House Ways and 
Means Committee, 94th Cong., 2d Sess. (1976); Statement of the 
Lutheran Council in the U.S.A., id. at 75-76; Statement on Behalf 
of tlio Naltr>nnl roiincil of Cluirrhcs of Christ in liic U.S.A., id. 
at 01-82; and Statement of the United States Catholic Confer- 
ence, id. at 90. 
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Even if the district court had jurisdiction over tlie sub- 
ject mntter because at least some of the plaintiffs have 
stonding to sue the defendants, the district court nonethe- 
less erred in ordering massive compulsory production of 
internal church documents to a private third party and 
extensive depositions of church officials and employees." 

In the view of amici, the plaintiffs' discovery requests 
are seriously intrusive upon the autonomy and integrity 
of religious bodies. In the iirocess of attempting to prove 
their case on the merits, attorneys for the plaintiffs have 
proceeded against the petitioners with discovery requests 
that seek to examine in depth and in great detail virtually 
all significant relationships between Roman Catholic in- 
stitutions at all levels and the entire political process. The 
subpoenas duces tccum addressed to the petitioners de- 
mand production of voluminous materials, including in- 
ternal church discussions regarding the formulation and 
implementation of the Catholic Bishops' position on one 
of the most vexing and fundamental religious and political 
issucH of our time, abortion. 

If this Court sustains these subpoenas, the impact of 
this decision on the amici and similarly situated religious 
bodies could be staggering. There would be no prin- 
ciple<l way tn differentiate between the plaintiffs in thin 
case and opponents of another religious body suing the 
government to secure a judicial order revoking the tax- 
exempt status of that body the cause of its political in- 
volvement on any number of the other issues designated by 
the Catholic Bishops as "pro-life" matters (e.g., nuclear 
war, capital punishment, adequate health care,  foreign 

'• The subpoenas are described In the Petition for Certiorari, 
at 6-7, and more extensively in the Appellants' Brief before the 
court of appeals, at 9-12. f- 
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policy and immigration policie8 relating to Latin America 
or South Africa). Once such a plaintiff hostile to a 
church's moral teaching on any one of tliese themes had 
commenced an action like this case, the door would be wide 
open to dissipate the resources of a not-for-profit corpora- 
tion dedicated exclusively to religious purposes. Congress 
surely never contemplated nor intended the result of costly 
litigation against religious bodies initiated by private third 
parties hostile to their moral teachings. 

This Court, however, need not support the district 
court's order for such broad discovery against a non- 
party, for the plaintiffs' discovery rights are predicated 
upon the ground that its claims are not without merit. 
See, e.g.. Blue Clup Stamps v. Manor Drug Stores, 421 
U.S. 723 (1975). Federal courts have denied discovery 
altogether where no |)roof of facts in support of a claim 
would entitle the jmrty seeking discovery to relief. See, 
e.g., Westminster Investinff Corp. v. O.C. Murphy, 434 
F.2d 521 (D.C. Cir. 1970). Plaintiffs ground their cause 
of action: (a) on the view that as roidslered voters they 
have suffered a diminution of the strength of their fran- 
chise because of alleged governmental "subsidy" of the 
petitioners, and (b) on the view that as members of the 
clergy Iheir roligious convictions hnve been "denigrntcd" 
by an official policy of preferential trenlment of the peti- 
tioners over other religious bodies who disagree with the 
petitioners on the issue of abortion. As was argued 
above, neither of these claimed bases for standing is sig- 
nificantly different from the bases unsuccessfully asserted 
by the plaintiffs in AHen v. WHght, 468 U.S. 737 (1984). 

For these reasons, the legal predicate underlying the 
plaintiffs' discovery requests is seriously flawed, and their 
subpoenas should not be enforced. 
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0. The penalties imposed on the petitioners are 
excessive because certification is an equally 
effective alternative less restrictive of relig- 
ious autonomy. 

It is well settled that religious bodies are afforded ad- 
ditional constitutional proteclion preciaely IKJCUUUO of thitir 
religious cliaructer. See, e.g., Wisconsin v. Yoder, 406 
U.S. 205 (1972). The freedom of religious bodies to ad- 
dress many vexing social problems from a religious per- 
spective should not be conditioned upon their compliance 
with overbroad and intrusive discovery orders. Nor 
should religions bodies be subjected to excessive sanctions 
for seeking np])ellate review of the underlying power of 
the court to issue such orders, unless the government can 
demonstrate that it has utilized tlie least restrictive menus 
of achieving a truly compelling governmental interest. 
Ilohbie V. Unemployment Appeals Commission, 480 U.S. 
—, 107 S.Ct. 1046, 1049 (1987); Thomas v. Review Board. 
450 U.S. 707 (1981); Sherbert v. Verner. 374 U.S. 398 
(1963). The requirement of a less restrictive alternative 
announced in Sherbert is all the more appropriate in this 
case, involving the contempt power, which should be en- 
forced by the smallest sanction needed to be effective, or 
"the least possible power adequate to the end proposed." 
Anderson v. Dtinn, 19 U.S. (6 Whcnt.) 204, 231 (1821). 

In this case, the district court plainly had an effective 
and less burdensome alternative readily available. All of 
the painful confrontation between the judiciary and a 
major religious body over the past two years could 
have been avoided by certifying the ruling on standing for 
|)urpo8es of interlocutory appeal under 28 U.S.O. 
^ 1292(b). "Where the delicate issue of religious freedom 
hangs in the balance, the refusal of the district court to 
certify his standing ruling, even after the plain teaching 



of this Court in Allen, constitutes an abuse of discretiuu so 
Bigiiiriciiiit tlint this Court should rcvorso the district court 
on this matter. 

The permissibility of the contempt citation imposed 
upon tlie jietitionurs under tlie facts in this case and under 
free exercise standards is adequately preserved on this 
record, but tliis Court may likewise avoid a decision on 
this issue by focusing on the standing questions. In the 
event that this Court elects this path, amici urge this 
Court to make plain that the imposition of coercive fines 
of the magnitude in this case is a reserved question, and to 
refrain from any dicta that would serve to diminish the 
legitimate autonomy of religious bodies by expanding ju- 
dicial power over these bodies where less restrictive alter- 
natives (e.g., certification of the ruling on the standing 
of the plaintiffs for an interlocutory appeal) would serve 
any interest which may be asserted on behalf of orderly 
administration of justice and would obviate inquiry into 
whether the interest protected by the contempt order in 
this case was truly "compelling." 
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CONCLUSION 

For the reasons set forth in this brief, amici ouriae 
urge this court to reverse tlie judgment of the court of 
appeals denying standing to the cliurch witness to seek 
npftoiliito review of a contempt oilntion, acconiftanicil by 
coercive fines, that were imposed because of the church's 
refusal to comply with intrusive discovery requests for 
sensitive internal records. Amici likewise urge this court 
to correct the error of the district court in ARM I that any 
of the plaintiffs have standing. 

Respectfully submitted, 
EDWARD MCQI.YNN QAFFNBY, JR. 
Associate Professor of Law 
Loyola Law School 
1441 West Olympic Blvd. 
Los Angeles, CA 90015 
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DOUGLAS LArcooK 
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APPENDIX 

STATEMENT OF INTERESTS OF 
INDIVIDUAL AMICI 

The National Council of Churches of Christ in the 
U.S.A. [NCC] is a community of thirty-one religious com- 
munions nuniliering over 4U million membprs. Some of 
these cunununions would agree with the views expressed 
by the petitioners concerning Uie morality of abortion; 
some of liiem would disagree. All of them have agreed, 
however—through their representatives on tlie Govern- 
ing Board of the NCC—in support of religious bodies and 
all citizen groups to speak and to act on questions of 
public policy without suffering state-unposed penalties or 
disabilities. The Ooverning Board of the NCC has spe- 
cifically recommended that its member communions not 
impair the relationships of confidence and trust within 
the religious connnunity by disclosing to outsiders "the 
names of contributors, members, constituents . . . [or] 
personnel files, correspondence or other confidential and/ 
or internal documents or information." The NCC joins 
this brief in support of the right of a religious body to 
l>e free of governmental constraint to disclose such in- 
i'ormation to hostile outsiders. 

The American Jewish Congress is a national organiz- 
ation of American Jews founded in 1918 to )>rotecl the 
civil, political, and religious rights of American Jews, 
it is exennpt from taxation jmrsuant to 1.11.C. ^501 (c)(3). 
Although it was nn early supporter of freedom of choice 
in abortion, and hence an opponent of Uie Uonian Catho- 
lic position on abortion, it believes that tlie private re- 
spondents lack standing to challenge the church's tax- 
exempt status.    To  hold  otherwise  would expose tax- 
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exeiii])t organizations to a caiiipaigii of intimidation by 
litigation. 

Jaines K. Andrews is the Stated Clerk of the General 
Assembly of the Presbyterian Church (U.S.A.), a national, 
Christian denomination with churches in all fifty states. 
it has approxbnately 3.1 million active members and a|>- 
proximately 11,700 congregations organized into 189 pres- 
byteries and 20 synods. The General Assembly is tlie 
highest governing body of the church, meets annually, 
is composed of approximately 670 delegates known as 
comuiissioners, who arc elected by the presbyteries. (Jne- 
half of the conunissioners are ordained clergy and the 
other half are ordained lay officers known as elders. This 
brief does not ))urport to reflect the views of all members 
of the cliiircb, but is based on policies ducided by the 
ticiiural Assembly, or incorporated into the Constitution 
of the Presbyterian Church (U.S.A.) by vote of the pres- 
byteries. The policies established by the General Assem- 
bly of the Presbyterian Church (U.S.A.) are not in agree- 
ment with the views of the petitioners with regard to 
matters of abortion rights and pro-life issues, but are 
in substantial agreement with the views on constitutional 
rights and religious liberty expressed in this brief. 

The Baptist Joint Committee on Public Affairs 
[BJCPA] consists of representatives elected by each of 
eight cooperating Baptist conventions in the United 
States: American Baptist Churches in the U.S.A.; Bap- 
tist General Conference; National Baptist Convention of 
America; National Baptist Convention, U.S.A., Inc.; North 
American Baptist Conference; Progressive National Bap- 
tist Convention, Inc.; Seventh Day Baptist General Con- 



App. 3 

ference; and Southern Uaptist Convention. These bap- 
tist groups have nearly 3U million members and reflect 
the traditional Baptist concern for proper church-state re- 
lations. The BJCPA has as one of its mandates tlio ob- 
ligation to respond "whenever Baptist principles are in- 
volved in, or are jeopardized through, governmental ac- 
tion." Among Baptists, the freedom of tlie church from 
entangling relationships with the government is a funda- 
mental and sacred principle. 

The Catholic l^eague for Religious and Civil Rights 
fLeugue] is a civil rights and auti-dofamation organiza- 
tion, national in membership, dedicated to the defense of 
religious liberty and freedom of expression. Although 
Uie Ijcague does not purport to speak directly as the of- 
ficial voice uf a religious body, this case raises substantial 
questions relating to central concerns of the Tieague's 
members. When antagonists of a particular church in- 
voke tlie power of the government to conduct far-reaching 
and intrusive examination of sensitive internal church 
documents, religious liberty suffers. When political op- 
)H>nent8 seek to iwnalizc protected expressive activity cru- 
cial to effective church teaching on matters of public con- 
cern by maintaining costly and burdensome lawsuits, gen- 
uine freedom of expression is chilled and cannot flourish. 

The Church of Jesus Christ of Lattcr-Day Sainta 
[LDS Church] has an international membership in excess 
of 6 million members witii general headquarters in Salt 
Lake City, Utah. There are in excess of 8,400 congrega- 
tions in tlie United States. This brief does not purport 
to reflect the views of all members, but is based upon a 
policy decision made by tlie hierarchical general leader- 
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ship of the Church, viz., The First Presidency and The 
Quorum of Uie Twelve Apostles. Members of these lead- 
ership organizations are regularly sustained in their posi- 
lions by the general Church memliership. The preserva- 
tion of religious freedom is a fundamental tenet of the 
LDS Cliurch. The LDS Church is particularly concerned 
with the threat to religious freedom {)osed by tlie massive 
discovery of sensitive church n^cords ordertnl by the dis- 
trict court in this case. 

The LuUieran Churcb-Missouri Synod is the second 
largest Lutheran denomination in North America and 
the eighth largest Protestant body in the United States, 
it has approximately sixty-two thousand meml)er congre- 
gations which, in turn, have approximately 2.G million 
individual members. 

The National Association of Evangelicals, located in 
Wheaton, Illinois, is a non-profit association of evangel- 
ical Christian organizations, including fifty thousand 
churches from seventy-eight denominations. It serves a 
constituency of 10 to 15 million people through its com- 
missions and affiliates. 

The Synagogue Council of America [SCA] is a coordi- 
nating body consisting of the organizations representing 
the three divisions of Jewish religious life: Orthodox, 
Conservative, and B«fomied. It is composed of: Central 
Conference of American Rabbis, representing the Re- 
formed Rabbinate; Rabbinical Assembly, representing the 
Conservative Rabbinate; Rabbinical Council of America, 
representing the Orthodox Rabbinate; Union of American 
Hebrew Congregations, representing the Reformed Con- 
gregations; Union of OrUiodox Jewish Congregations of 
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America, reprcsnntinjj llie Orlhodox ('ongreRalions; niul 
United Sj'uagogue of America, representing the C'unserv- 
ative Congregations. SCA takes no position on the 
merits of the underlying issue of abortion. It joins the 
brief solely to reverse the error of the lower courts on the 
questions of the standing of the petitioners and of the ex- 
cessiveness of the penalty. 

The present cm of the WurMwido Oliurch of Ooil 
[WCO] was founded by the late Herbert "W. Armstrong 
in 1933. lls doctrines and practices are based on a litcrnl 
understanding of the Uible. WOU has approximately 33U,- 
000 members, co-workers, donors, and other adult affiliates. 
It has approximately 780 local congregations in 40 nations 
around tiie world, paslored by nt least 1,400 ordaineil min- 
isters. WCO is wary of delrnclors l)eing vesleil willi Iho 
power of the State to attack n church because dissident 
former members induced a court lo appoint a receiver who 
took control of the administrative affairs of the AVCQ 
and all of its assets. At the time of hearing no evidence 
was introduced to support the inflannnatory accusations in 
the complaint Because WCG was the target of direct 
governmental interference with its autonomy and integ- 
rity, it is particularly sensitive to the threat to religious 
freedom posed by giving ideological opponents of religion 
free-wheeling access to tlie courts to pursue their agenda. 
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Mr. EDWARDS. Mr. Bopp, we will hear from you now. 

STATEMENT OF JAMES BOPP, GENERAL COUNSEL, NATIONAL 
RIGHT TO UFE COMMITTEE, WASHINGTON, DC 

Mr. Bopp. Thank you, Mr. Chairman. It is an honor to testify be- 
fore your committee again. National Right to Life Committee op- 
poses H.R. 2797 without an amendment excluding the creation of 
a religiously based abortion right. 

As General Counsel for the National Right to Life Committee for 
almost 15 years, one of my principal responsibilities has been par- 
ticipating in litigation with the goal of defending statutes which 
protect tne unborn from abortion, and undermining and eventually 
overturning Roe v. Wade. I have participated as counsel for parties 
in 21 cases from California to Maine to Florida in that endeavor 
and have filed 28 amicus, friend of the court, briefs, primarily be- 
fore the U.S. Supreme Court, on the abortion issue alone. 

I have also participated in the scholarly debate on these issues 
by editing two books and publishing 11 scholarly articles on the 
abortion issue alone in law reviews and in textbooks. 

This is not a theoretical matter for me but a practical one. It is 
a realization that since the 1960's, abortion rights advocates have 
sought to apply various labels to abortion in order to provide con- 
stitutional protection for an unfettered right to an abortion. They 
have called abortion a privacy right, they nave called it a right to 
control one's body, they have called it sex discrimination, involun- 
tary servitude, cruel and unusual punishment, reproductive free- 
dom, choice, and finally religious fi'eedom. It all is simply to bring 
about one result; that is, an unfettered right to abortion in Amer- 
ica. 

The National Right to Life Committee opposes unrestricted abor- 
tion under my la^l, because abortion is different than anything 
else that might fall within any of these categories. And that di^ 
ference is that abortion amounts to the unjust taking of innocent 
human life, and therefore must be treated and considered specially. 

Now, one of the favorite labels for unrestricted abortion has been 
the claim that the free exercise of religion protects the abortion de- 
cision of a woman. This has consistently been argued since the late 
1960's, and in fact, there is a large or^panization created specially 
to make that claim, the Religious Coalition for Abortion Rights. 

Since 1973, this claim has been often been argued, but rarely 
reached in litigation which I have participated in on abortion. The 
reason it has rarely been reached is because, in 1973, the Court ac- 
cepted the privacy label to be applied to abortion, and therefore, 
since that is already a determined claim, it is much easier for 
courts to deal with it in considering litigation on this matter. 

Now, this is not true with the question of abortion funding. In 
1977, the Supreme Court rejected the argument that abortion fund- 
ing violated the abortion right in Roe. And therefore, the ACLU 
made the claim in Harris v. McCray that such a funding restric- 
tion, the Hyde amendment passed by Congress, violated the free 
exercise clause of the U.S. Constitution. 

The district court accepted that argument, but the Supreme 
Court did not reach the merits of it, but did hold something very 
important in this debate, and that is that in order to assert that 
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claim, it is required that the woman seek an abortion, "under com- 
pulsion of religious belief." 

Now, since 1989, with the Webster decision demonstrating the 
weakness of the privacy right analysis of Roe, these claims nave 
been pursued much more seriously. In the litigation attacking 
Guam s protective statute, the district court expressed sympathy to 
the free exercise claim, but decided the case under Roe. In Utah, 
the ACLU also made the free exercise claim which, in 1992, just 
a few months ago, the district court rejected because of Smith. 

It is quite clear that in this time since 1973 to the present there 
have been two significant legal developments which have prevented 
a free exercise claim being successful against a protective abortion 
statute. One is the limited standing which the Court has an- 
nounced in Harris v. McCray in 1980, and that is that the woman 
must demonstrate that an abortion is being sought, "under compul- 
sion of religious belief." And second is that if the standing require- 
ment is met, the Smith decision protects an abortion statute from 
being subjected to strict scrutiny because it is a law of general ap- 
plic^ility. 

Now, into this context comes RFRA. Now, RFRA doesn't use the 
term "compelled" or "motivated." It says a State may not, "burden 
a person's exercise over religion," without a compelling interest. 

This is a new and statutory standard. It would, of course, over- 
rule Smith, but more—equally importantly, it would overrule Har- 
ris v. McCray, because as Congressman Solarz admitted here 
today, his bill would allow not onl^ claims compelled by religious 
belief, as Harris held, but also claims, "motivated by religious be- 
lief." 

Thus, we would have not only Smith overruled but Harris as 
well. Thus, RFRA is not neutral about abortion; it is a very potent 
new legal weapon the Congress would hand the ACLU and abor- 
tion rights advocates in order to strike down protective abortion 
rights laws. It is intended to treat abortion as other religious 
claims, by subjecting those restrictions on abortion to a compelling 
interest. And as we Know, since 1973, subjecting abortion to a com- 
pelling interest standard is very perilous for abortion restrictions. 
We nearly—very few restrictions * on abortion would survive that 
standard. 

Now, the ACLU has made it quite clear that they plan to pursue 
such religiously based claims on abortion. She said so in her testi- 
mony yesterday, which has already been Quoted. And so are the 
others who have participated and assisted tne author of this bill in 
formulating this legislation. On May 9, 1991, Mark Stem of the 
American Jewish Congress, speaking to the draflers who were as- 
sisting Representative Solarz in this matter, proposed language 
which they believed reflected the purpose of the bill, and they said, 
RFRA, "could be invoked by persons who for religious reasons wish 
to obtain or not participate in abortions where a law imposed con- 
trary restrictions or allegations." 

So we are talking about—as is made clear by those who support 
this legislation, we talking about not only compelled by religious 
belief but also motivated by it. In fact, in a letter to Congressman 
Solarz signed by various academics who have been stronghr in sup- 
port of this legislation, including Dean Gaffney, and Professor 
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Laycock, who will testify in the next panel, they argue it would be 
a mistake to tighten the language of the act by confining it to con- 
duct, "compelled by," religious belief They believe these motivated 
claims are in the statute. 

Now, what are we talking about when we talk about a motivated 
claim? Well, you can look to the Utah legislation where the ACLU 
said that the woman plaintiff in that case should not be required 
to comply with the Utah statute because she felt that she, "could 
not morally continue in school and have too little time to devote to 
her newborn." 

In addition, numerous religious denominations and the Reli^ous 
Coalition on Abortion Rights filed a brief in Webster which claimed 
a very wide-ranging moral religious basis to exempt themselves 
from governmental restrictions on abortion. They said that, "the 
promotion of responsible parenthood and preservation of the life 
and well-being of existing living persons ranked among the highest 
religiously commanded obligations." 

There is simply no end to these, albeit sincere, claimed restric- 
tions on abortion. That is why the attack—that is why RFRA rep- 
resents not a neutral statute seeking to—having no effect on abor- 
tion, but is, in fact, a powerful new legal weapon against protecting 
unborn human life. 

This bill is, therefore, about abortion, and Representative Solarz 
made that quite plain in his testimony by saying that if this bill 
was truly neutralized on the question of abortion, it would not be 
a weapon to be used by one side against the other in this debate, 
then this bill would fail. What that means is that abortion rights 
advocates are holding this bill hostage in their demand for a new 
legal weapon to be used against the unborn and to prevent restric- 
tions on abortion. 

Thus, their price for religious liberty is a right to abortion on de- 
mand throughout pregnancy. It is our view that that price should 
not be paid. 

Thank you. 
[The prepared statement of Mr. Bopp follows:] 
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PREPARED STATEMENT OF JAMES BOPP, JR., GENERAL COUNSEL, NATIONAL 
RIGHT TO LIFE COMMTITEE, INC. 

I.   IrfTRODUCTION 

I am James Bopp, Jr., ailomey at law and general counsel for the National Right to Life 
Committee. Thank you for the opportunity to address this subcommittee on the subject of the 
Religious Freedom Restoration Act of 1991. 

Congressman Steve Solarz (D-NY) and others have introduced legislation known as the 
•Religious Freedom Restoration Act of 1991" (RFRA) (H.R. 2797, 102d Cong. 1st Sess. 
(1991)). This legislation is a response to the April, 1990, United States Supreme Court decision 
in Eniploymeni Decision v. Smith, 110 S. Ct. 1595 (1990), in which the Court ruled that Oregon 
could enforce a law forbidding the use of the drug peyote even by members of the Native 
American Church, who consider the use of the drug sacramental. Supporters of the RFRA 
believe that the Jm/r/i ruling had the effect of greatly diminishing the ability of plaintiffs lo escape 
such government regulations by asserting infringement of their rights under the Free Exercise 
Clause of the First Amendment. The RFRA was introduced in an attempt lo provide a federal 
siaiuiory basis for such free exercise claims. 

The RFRA, as it currently exists in H.R. 2797, stales that "Government may burden a 
person's exercise of religion only if it demonstrates that the application of the burden to the 
person — (1) is essential to further a compelling governmental interest; and (2) is the least 
restrictive means of furthering that compelling governmental interest."   H.R. 2797, { 3(b). 

The National Right to Life Committee is opposed to the RFRA without an amendment 
excluding a claim lo a right to an abortion under the RFRA. As shown below, such claims are 
a real danger, not a remote one.  We propose an amendment such as the following: 

'B.A.. Indiana Univcrsily, I9TO; J.D., University of Florida School ori.aw, 197); Pailner. Bramea, Bopp, AM 
ic Otd>iam. Terre Haute. Indiana; General Couniel. Naltonai Right lo Life Committee. Inc.; Former Member, 
President's Committee on Mental Reurdalion; Editor, ISSUES IN LAW & MEDtClNE. 
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Nolhiiic In Ihls Act shall be coiutnicd lo erant, secure, or 
guarantee any right to abortion, access to aboilion servkcs, or 
rundliig of abortion. 

II. THE DANCER TO LEGAL PROTECTION OF TIIE UNBORN POSED BY TIIE 

RFRA Is REAL. 

The aboi1ion-on-<)emand movement is urgently seeking new moorings for a constitutional 
right lo abortion because of the ongoing scholarly and judicial rejection of the Roe v. V,'ode abor- 
tion privacy analysis. Pro-abortion partisans have repeatedly and forcefully asserted a free- 
exercisc-of-rcligion right to abortion. 

This viewpoint is most often identified with the American Civil Liberties Union (ACLU) 
and with the Religious Coalition for Abortion Rights (RCAR), a well-funded "umbrella" 
organization with a permanent headquarters in the United Methodist Building in Washington 
(directly across the street from the U.S. Capitol). RCAR represents some of the major Protestant 
and Jewish religious bodies in the United Stales. The central tenets of RCAR are that any 
restriction on abortion violates both the Free Exercise Clause (based on the premise that abortion 
constitutes the practice of religion) and the Establishment Clause (by ostensibly legislating one 
"religious viewpoint" and rejecting others). 

We emphatically reject the RCAR construction of the first amendment. While we would 
include a life-of-thc-mother exception in all proposed state and federal laws restricting abonion, 
we reject the concept thai the Free Exercise Clause of the First Amendment can be construed to 
encompass a right to abonion in any circumstances. 

First amendment free exercise of religion law is currently governed by decision of the 
United Stales Supreme Court in Employmeni Division, Oregon Department of Human Resources 
V. Smith, 494 U.S. 872 (1990). In Smith, the Court held that one could not challenge a neutral 
law of general applicability on a free exercise of religion basis. Under Smith, free exercise of 
religion claims to an abortion right would be impossible. See, e.g. Jane L. v. Bangerter, No. 
91-C-345G. slip op. at 9 (D. Utah Apr. 10, 1992) (orders vacating trial, etc.) ("This court holds 
that the Utah [abortion] statute as a matter of law does not interfere with free exercise of 
religion." {citing Smith)); Brief for the United States as Amicus Curiae Supporting Respondents 
at 18 n.l3. Planned Parenthood of Souiheaslem Pennsylvania v. Casey, 947 F.2d 682 (3rd Cir. 
1991), cert, granted 112 S. Ct. 931-32 (Jan. 21, 1992) (Nos. 91-744 and 91-902 consolidated) 
(In this case now before the U.S. Supreme Court, the Solicitor General observed that Smith 
currently bars free exercise claims lo an abonion right.). Enactment of the RFRA would change 
the stale of the law with regard lo free exercise of religion abonion claims, making such claims 
once again viable. 

Without the RFRA, two federal district couns have found a free-exercise component to 
'abonion rights. * An unamended RFRA would make the recognition of a serious free-exercise- 
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of-religion abortion right easier by making it easier for women lo have standing to bring law suits 
asserting a free-exercise claim. It would enlarge the class of women who could make such a 
claim by (1) requiring only that they claim that their exercise of a religious belief is "burdened" 
by the governmental restriction and (2) opening the class not just to women whose religion allows 
abortion lo preserve the life of the mother but also for many other reasons. Because abuse of 
the rights gained by this already enlarged class will be inevitable, the potential exists for a very 
large class of women to obtain abortions under an unamended RFRA. 

That free-exercise abortion rights claims under the RFRA would be a reality is evidenced 
by Proposed Committee Report Language set forth by Marc D. Stem, a member of the coallion 
of drafters of the RFRA. The memorandum represented the consensus of the drafters in a 
meeting held the day before. In the memorandum, the Proposed Committee Report Language 
declared: 

Likewise, RFRA could not be invoked lo challenge the bare existence of 
restrictive or permissive abortion laws, but it could be invoked by persons who 
for religious reasons wish to obtain, or not participate in, abortions where a law 
imposed contrary restrictions or obligations. 

Memorandum from Marc D. Slem to Michael Farris, Samuel Ericcson, David Sapcrslein, et al. 
al 2 (May 9. 1991). 

From this, it is evident that frec-exercisc of religion rights under the RFRA are 
contemplated by the drafters of the RFRA. 

A.  Ttie RFRA Poses Real Dangers to the Legal Protection of the 
Unborn. 

Abortion rights advocates have long argued that abortion restrictions violate the Free 
Exercise Clause of the First Amendment (which states that 'Congress shall make no law 
respecting the establishment of religion ot prohibiiing ihe free exerche thereof. . ."(emphasis 
added)). See generally Bopp, Will There Be A Consiiwiional Right to Abortion After the 
Reconsideration of Roe v. Wade?, 15 J. Contemporary L. 131 (1989). At least one court has 
embraced such an analysis. See McRae v. Califano, 491 F.Supp. 630, 741-42 (E.D.N.Y. 1980). 
Pro-abortion groups continue to press such claims. See Memorandum of Points and Authorities 
in Support of Motion for Summary Judgment and Permanent Injunction, Doe v. Ado, Civil 
Action No. 90-00013 (D. Guam 1990) (where Ihe ACLU argued that "Jewish and several 
Protestant faiths, each with a substantial number of adherents on Guam, hold religious beliefs 
that . . . under certain circumstances — to be determined in the first instance by the pregnant 
woman herself — a woman is morally permitted or, in some cases, even requiro) to obtain an 
abortion."). 
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However, on only one occasion in abortion litigation has (he U.S. Supreme Couit 
addressed this claim. In Harris v. McKae, 100 S.Ct. 2671 (1980), the claim was made that the 
Hyde Amendment was unconstitutional under the Free Exercise Clause. The Court did not reach 
the merits of this claim, because the Court found that the plaintiffs did not have standing to assert 
the claim. 

First, the Court said that the individual Indigent pregnant women plaintiffs lacked standing 
'because none alleged, much less proved, that she sought an abortion under compulsion of 
religious belief," U. at 2690. The Court acknowledged that two officers of the Women's 
Division of the United Methodist Church "did provide a detailed description of their religious 
beliefs," but found that they also did not have standing because "they failed to allege either that 
they are or expect to be pregnant or that they are eligible to receive Mcdicaid." Id. Thus the 
two essential elements of standing were lacking, i.e. (I) thai an individual woman was seeking 
an abortion "under compulsion of religious bclieP and (2) that the statute in question was 
applicable to them. 

We can expect that these two elements of standing set forth In Harris v. McRae will be 
met In future litigation by abortion rights advocates. If proper standing is shown, the Court, 
under Smith, would determine whether the abortion restriction is rationally related lo the 
governmental interest. This is the lest applied when no fundamental constitutional tight is 
impinged and under which virtually any law would be upheld. Even under Rot v. Wade, the 
Court recognized that protection of unborn life was a rational reason for abortion restriclioni 
(although it is not enough lo support restricting the fundamental right to abortion). Since a 
rational basis is all that Smith requires to uphold a stale law, the free exercise claim would not 
prevail on the merits as of today. 

Under the Religious Freedom Restoration Act of 1991, however, in the face of i 
challenge by women claiming a "burden" on the exercise of their religious belief, a compelliitf 
governmental imeresi must be shown. This test is very stringent and, historically, few laws are 
able lo survive such rigorous scrutiny. Under the holding of Roe v. Wade, there is no 
compelling iruertsi in unborn life until after viability. If the Religious Freedom Restoration Act 
is viewed by the Court to incorporate this holding of Roe, then a free exercise claim under the 
Religious Freedom Restoration Act would prevail against a law restricting abortion. 

This mailer would be further aggravated (and the holding of Harris v. McRae, referred 
lo above, would be overruled) if the Religious Freedom Restoration Act were viewed to protect 
not only conduct "compelled" by religious belief, as Harris v. McRae appears to require, but 
also conduct consistent with religious belief. The RFRA doe not limit claims to only those 
"compelled* by religious belief, but such claims are allowed if the religious exercise is merely 
"burdened." Obviously, this vastly increases the pool of potential free exercise plaintiffs against 
abortion reslriclions. 

One further point. Beyond being assured that an asserted belief is "sincere* and 
"religious," the courts are loath to try lo determine whether a religious belief is valid or bona 
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Tide. Thus, Uia( ihcre may be aVispule as lo uhcihcr abortion is compelled by, consistent with, 
or motivated by a valid religious belief is not relevant and would provide no defense lo a free 
exercise claim. 

The effect of a successful free exercise claim is to exempt the person from the offending 
statute. See Thomas v. Review Board, 450 U.S. 707, 718 (1981). Thus, this claim docs not 
serve as a basis to invalidate the entire statute, but prevents the application of the statute lo those 
asserting such religious beliefs. While, on the face of it, such a claim would seem to have 
limited applicability to an abortion restriction, in practice it would provide a tremendous 
loophole. A woman coming lo an abortion clinic, even in a slate which prohibits abortions 
except to save the life of the mother, could simply check a box on the admitting form which says 
that she is seeking the abortion under compulsion of a sincerely held religious belief (or, if 
applicable, thai the abortion is consistent with or motivated by a sincerely held religious belieQ. 
It would be exceedingly difficult 10 enforce the law in the face of such a claim. It is even harder 
10 imagine that an attempt to enforce the law would be made in such a context. As a result, the 
ability to enforce the sialute would be seriously impaired. 

There are, however, countervailing arguments that could be made. As I have argued 
elsewhere, a majority of the Supreme Court has already recognized, even though the Court itself 
has not specifically held, that iherc ij a compelling interest in unborn life throughout pregnancy. 
See Bopp & Colcson. Wliai Does Webster Meani, 138 U. Penn. L. Rev. 157, 162-64 (1989). 
Therefore, some argue, the compelling interest required by the Rf RA for the burdening of a free 
exercise of religion right would be established already, and religiously-based abortion rights 
claims would fail. 

Under the proposed statute, however, abortion rights advocates are likely lo argue that 
il was Congress' intent (or at least understanding) when it adopted the Religious Freedom 
Restoration Act that, since Roe v. Wode'i specific holding on this point had noi yet been 
specifically overturned, no compelling interest in unborn life exists under the siaiuie. 

Unfortunately, even ifawrable holding by the Court on (he compelling interest question 
does not resolve the inquiry. In addition to the requirement that a state law be supported by a 
compelling interest, the bill requires that il be 'the least restrictive means of furthering that 
compelling govemmenlal interest' (which is also the second test in the Court's constitutional 
jurisprudence). In this regard, aboriion rights advocates are likely to argue that a general 
prohibition on abortion is not the "least restrictive means* available to further the state's 
compelling interest in unborn life.  This would be a fertile field for pro-abonion litigation.' 

^Inleresitng. Justice O'Connor has apparenlly ibuxloned the 'lunowly uilored' requircmeal in bvor of a 
'ralionally related' requiremenl as Ibc second step in compelling inl?rest analysu of aboftion reslriclions. Sfr Bopp 
A Coleson, Whnt Doct Wcbtlcr Mtan*, supra, at t64-6S. The ralionally reliled lesl is a more favorable one for 
upholdinf stale laws Ihst are subject lo lite compelling interesi lesl. The proposed Religious Freedom Rcsloralioo 
Act, iMwever, would reject this development. 
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Therefore, the Religious Freedom Restoration Act woifld restore lo viability a free 
exercise claim against abortion legislation which is currently effectively precluded by the Smith 
decision. While there are arguments against such claims, even under the Religious Freedom 
Restoration Act, the claims arc weighty ones and the outcome would be uncertain. Even with 
the explicit reversal of Rot v. Wade by the Court, which I expect, the new species of challenges 
to pro-life laws made possible by the bill would have lo be resolved before effective abortion 
restrictions can be enforced — which could lake years. 

Furthermore, these claims provide the potential for a "safe harbor" for abortion evr/i if 
Roe is explicitly overruled and, thus, provide an opportunity for a future Supreme Court to 
protect the abortion right after Roe '5 reversal in a way that would avoid the obvious flip-flopping 
back and forth that a later restoration of the "privacy right" would involve. 

These points are developed more fully in the following sections. 

B. Pro-Abortion Advocates Have Forcefitlly Claimed for Over Two 
Decades Tliat Free Exercise of Religion Protects Abortion on 
Demand. 

Even before Roe v. Wade, pro-abortion advocates were claiming that protective abortion 
laws could interfere with a woman's free exercise of religion under the Free Exercise Clause of 
the First Amendment. Oteri, Benjoia & Souweine, Abonion and the Religious Liberty Clauses, 
7 Harv. C.R.-C.L. L. Rev. 559, 592-96 (1972). Oteri, Benjoia & Souweine concluded that 
protective abonion statutes placed an onerous burden "on individuals who wish to act in a 
manner consistent with their religious beliefs." Id. at 594. Examining the legislative purposes 
underlying protective abortion statutes, these three authors concluded that they served no 
compelling governmental interest and were, therefore, unconstitutional under the Free Exercise 
dause.  Id. at 594-96. 

Of course, Roe relied on a privacy theory under the fourteenth amendment's liberty 
clause. However, this did not stop the speculation on alternative theories to protect an abortion 
right within the Constitution. Indeed, because of the powerful scholariy attacks on Roe'i privacy 
theory, many efforts were made to find ways of propping up the abortion right with altemalive 
constitutional theories. 

After Roe, Rhonda Copclon, appearing on behalf of the Center for Constitutional Rights 
in New York City, argued before a Senate subcommittee that: 

The first amendment also protects the right lo follow religious and conscientious 
convictions. It demands that the state respect diverse beliefs and practices that involve 
worship, ritual, and decisions about everyday life. We recognize as religious, matters 
of life and death and of ultimate concern. The decision whether to bear a child, like 
conscientious objection to military service, is one of conscientious dimension.   The 
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religions and people of Ihij couniry are deeply divided over Ihe propriely and, indeed, 
necessity of abortion. While for some any consideration of abortion is a grave evil, 
others hold thai a prcgnani Hxwian has a religious aiuj moral obligorion to make a 
decision and to consider abonion where the allernalive is to sacnficc her well-being or 
her family's or that of the incipient life. TTie right lo abonion is ihiis rooted in the 
itcogniiion that women too make conscientious decisions. 

Legal Ramifications of Human Life Amendment: Hearings on S.J. Res. 3 Before the Subcomm. 
on the Constitution of the Sen. Comm. on the Judiciary, 98lh Cong., Isl Scss. 132 (1983) 
(statement of Rhonda Copclon) (citations omitted, emphasis added). 

It should be especially noted that the argument of the pro-abortion partisans quoted above 
docs not require that a woman's religion compel her (o have an abonion. Rather, her religion 
need only compel her to make a conscientious decision, which, according to them, must include 
Ihe option of choosing abonion in order to be a fully conscientious decision. As a result, they 
argue that a woman's religion "may specify situations appropriate for an abonion or may leave 
Ihe entire decision to the individual lo be resolved in a manner consistent with her understanding 
of her religion."  Oleri, Benjoia & Souweine, supra, at 593. 

In the 1980 case o( McRae v. Califano, 491 F. Supp. 630 (E.D.N.Y. 1980), abortion 
rights activists were again pushing a free exercise abortion right. This time they had launched 
Uieir attack in a federal district court. Plaintiffs included the Women's Division of the Board of 
Global Ministries of the United Methodist Church and two of its officers. These plaintiffs and 
their expert witnesses asserted mat their religion imposed on them a religious duty of responsible 
parenthood, which required pregnant women not to simply "let nature take its course" in a 
pregnancy but, rather, to "act responsibly and seriously" and abort a child if "the conditions into 
which the new life is being bom" are not right lo fulfill "God's intention" for Ihe unborn child. 
Id. at 701, 742 (emphasis added). Moreover, women are to "make their oivn responsible 
decisions concerning ihc personal or moral questions surrounding the issue of abortion." Id, at 
701 (emphasis added). 

In sum, this religious view is that women are compelled to exercise responsible 
parenthood, meaning that they have a religious duty not to bring a child lo lerm in certain 
(broadly defined) circumstances, and that women are religiously compelled to make up their own 
minds about whether they should have an abortion. 

Because the abortion statute at issue in McRae (dealing with the Hyde Amendment which 
prohibited federal funding for almost all abortions) did not provide for women to make such * 
conscientious decision about abortion, the McRae court enjoined the statute. Judge Dooling held: 

These teachings, in the mainstream of the country's religious beliefs, and conduct 
conforming lo them, exact the legislative tolerance that the First Amendment assures. 
. . . The irreconcilable conflict of deeply and widely held views on this issue of 
individual conscience excludes any legislative inierveniion except that which protects each 
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individual's freedom of conscientious decision and conscientious nonparticipalion. 
Judgment must be for plaintiffs. 

Id. at 742. 

On appeal to the United Stales Supreme Court, that Court held that these women did not 
really have legal standing to raise such an issue and so it should not have been reached by the 
lower court. Harris v. McRae, 448 U.S. 297 (1980). However, the Supreme Court did not 
declare that the district court was wrong on the merits if the women had had standing. 

Pro-abonion advocates continue to this day to press their claim that there is a broad free- 
exercise right to abortion. They made such a claim in Webster v. Reproductive Health Services, 
109 S. Cl. 3040 (1989), in the Brief Amicus Curiae for American Jewish Congress. Board of 
Homeland Ministries-United Church of Christ, National Jewish Community Relations Advisory 
Council, The Presbyterian Church (U.S.A.) by James E. Andrews as Stated Clerk of General 
Assembly, Tlie Religious Coalition for Abortion Rights, St. Louis Catholics for Choice, and 
thirty other religious groups.   In this Brief, these groups claimed: 

Together, the right of privacy and the right to religious liberty exclude the slate from 
personal decisions about the critical issues of family life, reproduction, and child-rearing. 
Missouri's law impermlssibly secularizes these choices. The stale law constrains critical, 
private choices about child-bearing and thereby burdens the free exercise of religion and 
Its crucial component, protection of individual conscience Deciding whether 10 
marry or divorce, and whether to conceive and bear a child are simultaneously matters 
of individual choice and religious significance. The Constitution has provided, and must 
continue to assure, protection against governmental arrogalion of crucial decisions which 
require the guidance of religious teachings and individual conscience. 

Id. at 8 (citations omitted). 

This Brief also stated: 

The Free Exercise Clause of the First Amendment should control this case. Missouri 
cannot claim that the Free Exercise Clause guarantees only people's freedom to hold pro- 
choice views, but not their freedom to obuin an abortion in any public facility, to discuss 
the matter with any public employee, or to act contrary to a state law declaring that 
human life begins at conception. The Free Exercise Clause guards much religiously 
inspired conduct, not just religious views. Wisconsin v. Yoder, 406 U.S. 205 .... In 
the context of religious freedoms, this constitutional protection applies wheie the 
government withholds a benefil as much as when it imposes a penally. 

Id. at 19. 
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Abonion rights advocates again asserted their frcc-CKcrcisc right lo abortion claim in the 
Guam abortion case, recently decided by the Ninth Circuit. Memorandum of Points and 
Authorities in Support of Motion for Summary Judgment and Permanent Injunction, Doe v. Ada, 
No. 90-00013 (D. Guam 1990) (where the ACLU argued that "Jewish and several Protestant 
faiths, each with a subsuntial number of adherents on Guam, hold religious beliefs that . . . 
under certain circumstances — to be dclcrmincd in the first instance by the pregnant woman 
herself — a woman is morally permitted or, in some cases, even required lo obtain an 
abortion."). While the Guam District Court decided the Guam case on different grounds. Judge 
Munson indicated his sympathy for a "religious freedom" right to choose abortion. Responding 
lo a comment by Senator Arriola (who introduced the bill) in legislative debate that "Guam is 
a Christian Community," Judge Munson remarked: 

This passage calls to mind the 18S6 admonition of Chief Justice Black of the Common- 
wealth of Pennsylvania, as quoted by Justice Brcnnan in School Disiria ofAbingion 
Tomiship (Pa.) v. Schempp: 

The manifest object of the men who framed the institutions of this country was to 
have a Siaie wiihoui religion, and a Cliiircli without politics — that is to say, they 
meant that one should never be used as an engine for any purpose for the 
other. . . . 

Schempp is a noteworthy primer on Ftm Amendment religiout freedom. 

Doe V. Ada, No. 90-00013. slip op. at 6 n.l (D. Guam 1990) (emphasis added). 

Also recently, abortion rights advocates have again asserted a free-exercise abortion right 
in a Michigan abortion case. In that case, attorneys for the ACLU and Planned Parenthood 
Federation of America sought the right of inter alia the Religious Coalition for Abortion Rights 
to intervene as parly-plaintiffs in a case challenging Michigan's parental consent to abortion for 
minors law. They set fonh their claim in these words: 

COUNTIV: FREEDOM OF RELIGION 

33. The parental consent and judicial bypass provisions of the parental consent 
law violate the right to freedom of religion of the citizens of Michigan by penalizing them 
for acting in accordance with their religious beliefs in seeking to exercise their right of 
privacy to an abortion. 

Proposed Intervening Plaintiffs' Complaint for Injunctive and Declaratory Relief at 7, Planned 
Parenthood of Mid-Michigan et al. v. Attorney-General of Michigan, No. D9I-057I-AZ (filed 
Mar. 6, 1991). 

It is clear that the danger of a free-exercise abortion claim is real. It has been advanced 
for the past two decades and is currently being urgently advanced by abortion rights advocates. 
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Their urgency is all Ihe greater as Roe's privacy ihcory is falling into disrepute. And their 
devotion to a broad free-exercise abortion right is unstinting. Their view may be summed up 
in these words from the Fall, 1990, Religious Coalition for Abortion Rights (RCAR) publication 
Options: 

Three hundred and flfiy-rive years ago this October, a young man named Roger 
Williams fled the Massachusetts Bay Colony .... Williams, a Baptist, was banished 
from thoColony for the teaching of 'dangerous opinions' [hat countered the teaching of 
the stale. ... He eventually formed the colony of Rhode Island ... as a place to 
worship according to the dictates of the soul, free from government interference. 

In October 1988 ... a young woman wcaved through a wilderness of screaming, 
angry people to a health clinic, only to find her entrance blocked by scores of people 
lying in front of the door. She was ... in the Stale of Rhode Island, Ihe stale founded 
for the purpose of'full liberty in religious concernments.' She had made one of the most 
difficult decisions of her life. She was on a trek to exercise her freedom of conscience 
with regard to religion.   She was trying to obtain an abortion. . . . 

Although Williams and the young woman lived in different eras, their desire lo 
practice their religion in freedom is the same. An individual's right to have an abortion 
is as much a mailer of religious liberty as William's choice to preach his religion. 
Abortion is a religious issue because the issue of when the fetus becomes a person is a 
matter of religious belief, not 'scientific fact' as anti<hoice proponents claim. . . . 

Today, Williams' dream of freedom of conscience with regard to religion, and our 
constitutional right to the free exercise thereof, is in serious jeopardy. Justice Scalia, 
writing for Ihe majority in the disastrous decision for Ihe Emptoymeni Division v. SmiA 
case has . . . 'eliminated the free exercise clause' of the Constitution. . . . Scalia's 
opinion eliminated the test of 'compelling interest' and ruled that free exercise claims arc 
lo be determined in slate legislatures. This will force religious groups into the 
legislatures 10 protect their free exercise rights—rights which we had previously taken 
for granted. This decision allows more vocal and organized religions to enact laws 
through the political process, laws that may limit Ihe free exercise of less powerful 
religions. 

THE SUPREME COURT'S ACTIONS have signaled the opponents of abortion 
that they should work through the state legislatures to tear down the 'wall of sepaiation' 
between church and state. . . . 

The Governor of Guam, Joseph Ada, in a brief to the federal district court in 
support of a recently passed law that bans almost all abortions, stated that since the 
majority of the citizens of Guam are Catholic, and that Catholic doctrine forbids abortion, 
the law is an example of democracy in action. Ada's reasoning parallels Scalia's decision 
in Employment Services v. Smith, that free exercise of religion claims should be put up 
for a vote. . . . 

THE PROPONENTS OF ANTI-ABORTION LAWS fail lo consider Ihe diversity 
of theological opinion on Ihe issue of fetal personhood. They are attempting to establish 
their religious views as normative for society, and limit Ihe free exercise of people of 
other faiths.  (End of quote.] 
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C. Standing to Sue Is Made Easier by the RFRA, Wtich Would Allow 
Claims for Any Abortion Claimed to be "Motivated by Religious 
Belief. " 

The RFRA would make it easier for more plalnlifTj to bring suits alleging a frcc-ewrcise 
right to abortion because legal standing would be easier under the RFRA than under the 
Constitution. However, it has been asserted by some that pro-abortion plaintiffs' standing to sue 
is not created or improved by (he RFRA. 

This questioning of the position of those opposed to the unamended RFRA is premised 
on the basic error of equaling standing under the Free Exercise Clause of the Constitution with 
standing under the RFRA. Under the former, the Supreme Court, in Harris v. McRae, 448 U.S. 
297 (1980), said thai it need not reach the Free Exercise Clause claims of plaintiffs (although the 
district court had enjoined the Hyde amendment, in part, by recognizing plaintiffs' free exercise 
claims) because the plaintiffs lacked standing: "none alleged, much less proved, that she sought 
an abortion under compulsion of religious belief.' Id. at 320 (emphasis added). Thus, plaintiffs 
under the Constitution in this context had to show that their religion compelled them to receive 
an abortion. 

That plaintiffs must be compelled by their religious beliefs in suits brought under the First 
Amendment, is evidenced by other case law. For example in Thomas v. Review Board, 450 
U.S. 707 (1981), a Jehovah's Witness sought unemployment compensation after quitting his job 
because he believed his religion prohibited him from producing parts for military tanks. The 
Supreme Court held that 

Courts are not arbiters of scriptural interpretation. The narrow function of a reviewing 
court in this context is to determine whether there was an appropriate fmding that 
petitioner terminated his work because of an honest conviction that such work was 
forbidden by his religion. 

Id. at 716 (emphasis added).  In Wisconsin v. Yoder, the Amish defendant parents who had not 
sent their children to school believed, according to the United Stales Supreme Court: 

mhat by sending their children to high school, they would not only expose themselves 
to the danger of the censure of the church community, but, as found by the county court, 
also endanger their own salvation and that of their children. 

406 U.S. 205, 209 (1972). 

The recent case of Fravee v. Illinois Depi. of Employment Security, 109 S. Ct. 1514 
(1989), also demonstrates how one's religious beliefs must compel one to a certain religious 
practice. In the Frozee case, the United Stales Supreme Court considered a case in which a man 
had been denied unemployment compensation benefits because he had refused employment which 
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would have cause him to work on Sunday. The case lumcd on the issue of whether one's 
sincerely held religious beliefs must be based on tenets of an established religious sect. The 
Court held that a religious belief is sufncient if it is a sincerely held personal religious belief, 
whether or not it is based on "some tenets or dogma" of "some church, sect, or denomination.* 
Id. at 1516. In its discussion, the Court spoke of persons 'compelled by their religion," of 
religious tenets 'forbidding' certain activity, and of persons being 'rtquired' to do certain 
actions.  U. at ISI7 (emphasis added). 

By contrast, the RFRA would have Congress Hnd that government may no< "burden* the 
free exercise of religion without compelling justification which would include conduct motivated 
by religious belief. The phrase, "motivated by," was present in an earlier draft of the RFRA. 
While it has now been removed, the primary sholarly champions of the bill insist that the RFRA 
must be interpreted as applicable to religious motivation, not Just religious compulsion. Messrs. 
McConnell, Gaffney, and Laycock, in their February 21, 1991, letter to Representatives Solarz 
and Henry, implicitly acknowledge that the statute would govern and that the standing 
requirement is changed by RFRA's rejection of a "compelled by" test. In the process of 
defending the "motivated by religious belicP language of the RFRA, they argue that the 
"compelled by" test, which McRat would require, is not the lest they prefer: 

It is difOcult to capture the idea of the dictates of conscience in statutory language because 
different theological traditions conceptualize the force of God's moral order in different 
ways. Some treat it as a binding moral law; others view it as an expression of God's 
will, which believers will freely conform to out of love and devotion to God. For 
example, consider the question: must a believer tithe? Some will easily answer 'yes.* 
Others will answer: "no, but a believer will tithe, because he will want to act in 
conformity to God's will for him." For this reason, it would be a misiake to tighten the 
language of the Act by confining it to conduct 'compelled by' religious belief. By the 
same token, the Act should not refer to conduct 'consistent with' religious belief, since 
this would go beyond the dictates of conscience. The language in the operative section 
of the proposed Act — 'the practice of religion' — seems to avoid the extremes. 

Ldler from Michael W. McConnell, Edward McGlynn Gaffney, and Douglas Laycock to 
Represenuiives Solarz and Henry at 2 n.* (Feb. 21, 1991) (hereinafter "2/21 McConnell et al. 
Letter"). 

McConnell et al. argue that there is some protection in the language of the RFRA: 
"(T)he free exercise of religion does not encompass the right to engage in any conduct that one's 
religion deemf permissible. It protects only conduct that is motivated by religious belief." Id. 
at 2 (emphasis in original). The distinction is more apparent than real; it breaks down when 
applied in a real life situation. For example, how could a court refuse a person whose religion 
encourages her to exercise her liberty to make personal choices on the matter of abortion, see 
supra p. 7 (position of United Methodists)? In such a situation, the woman could credibly argue 
that she was motivated by her religion to make this moral choice herself and thai she chose 
abortion.  It is readily apparent that this is a far easier test than whether one is compelled as a 
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religious duly lo engage in a certain activity. Thus, even if the merely 'permissible* is excluded 
and only the "motivated by' is allowed by (he RFRA, this is slill more expansive than (he 
'compelled by* test of the Free Exercise clause. 

McConncIt et al. have been (he driving scholarly force behind (he RFRA coali(ion. Their 
con(inued support for the "mo(iva(ed by religion' posi(ion indica(es (ha( it is still (he proper way 
10 in(erpret (he RFRA, ra(her (han (he 'compelled by religion* position. Given lha( the RFRA 
no where defines the phrase "burden a person's exercise of religion' and (ha( iCs scholarly 
proponcn(s call for a 'iiKKivaled by religion' interprcution, i( is doubdess tha( a court called 
upon to make (he decision of whether (he RFRA reaches religious mo(iva(ion would find (ha( it 
does. Supporters of (he RFRA could, of course, easily resolve this problem by inserting 
'compelled by* language in the RFRA. They have nei(her done so nor may (hey be expec(ed 
to do so because they believe (hat (he "mo(iva(ed by' s(andard is correct. 

Thus, under (he RFRA, a person would not have (o show (hat (hey were compellrd by 
a religious belief but (hat (hey were moiitvlfd by one. In common use, "compel' means *I: lo 
drive or urge forcefully or irresisdbly i: to cause to do or occur by overwhelming pressure.* 
Webster's Ninth Wpw Collegiate Dictionary (1983). By con(ras(, 'motiva(e' means '(o provide 
with a motive,* which means in turn 'something (as a need or a desire) which causes a person 
10 act . . . Ijn MOTIVE, IMPULSE, INCENTIVE, INDUCEMENT, SPUR, COAD."   Id. 

Under the RFRA then, wi(h free exercise so defmcd, one need only show a religious 
modvation, i.e., (hat one's personal religious beliefs would jus(ify, condone, or eiKOurage an 
ac(ion, ra(her tha( one is compelled to do (his ac(ion as religiously imposed du(y. Indeed, as 
noted herein, pro-abortion advocates would argue that i( is enough if one's religion declares (hat 
one has a duty (o make one's own moral choice with regard to abortion and (he su(e's action 
"burdens'* (his choice.  This argument was accep(ed by the McRae dis(rict court 

Clearly, the RFRA imposes an easier showing for would-be plain(iffs to ob(ain s(anding 
than did (he UcRae standard. Thus, persons denied s(anding under McRoe would be allowed to 
pursue (heir free-exercise-of-religion attack against a protective abortion sta(u(e under (he RFRA. 

It has been suggested by one commen(a(or (ha( (he courts would be free lo apply (he 
standing test of McRae under the RFRA. But (his canno( be so, because any free-exercise-of- 
religion abortion claim would be brough( under (he RFRA, no( the First Amendment, so (hat 
whatever the statu(e requires would supersede what (he Consti(u(ion would diow. 

I( mus[ be observed (ha( (he various critics opposing (he RFRA have, either consciously 
or subconsciously, frequendy jumped back and forth be(ween (he demands of (he RFRA and (he 
Constitution. For example, this was the logical error of (wo pieces of commen(ary on RFRA 
by the Congressional Research Service. See Ackerman, 77ie Religious Freedom Restoration Aa 

*T1M RFRA it repl<lc with rcfcrcnccft lo "buidcas" on relifiotts pnclk*.   Srt i^m | II.C-1. 

60-944 - 93 - 10 
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and the Rrligioui Freedom Aci: A Legal Analysis (Congressional Research Service, Apr. 17, 
1992); Memorandum Trom Johnny H. Killian, American Law Division of Congressional Research 
Service, lo Honorable Bill McColIum (Jul. 2, 1991). The researchers in ihese pieces ignored 
the obvious facl ihal any cases brought under ihe RFRA would be brought under the RFRA and 
not under prior court decisions under the Tirsl amendment to the Constitution. 

However, once a statute such as the RFRA is passed, actions brought under the statute 
must be governed by the demands of Ihe sutute, not the Constitution. This is discussed al 
greater length below, but in the present context It means that whatever Ihe statute requires will 
control, regardless of Ihe prior practice in constitutional litigation. 

Furthermore, under Ihe RFRA, a woman seeking a free-exercise exemption from a 
protective abortion statute would not be required to belong to a religious body, Ihe teachings of 
which motivate her lo seek an abortion, but only that she is personally motivated to seek an 
abortion by her own sincere religious beliefs. Statements of religious bodies such as those cited 
below would buttress such claims, but membership in a pro-abonion religious body would by 
no means be a requirement for a successful claim. 

1. The Class of Those Motivated by Religious Belief Would Be Large. 

The number of women who could claim a frce-excrcise right to abortion would be 
drastically increased under the RFRA in two ways. First, those whose exercise of religion is 
merely burdened would be entitled to a religious exception. Second, many of these would claim 
a right to abortion for reasons beyond the life of the mother. 

As demonstrated by Ihe quotations above and below, there are numerous religious bodies 
in the United States, large and small, which assert that their doctrinal systems motivate, or even 
dictate, that their adherents seek abortion in very expansive circumstances, and that the free 
exercise of religion must encompass the legal right of these wt>men to prxxure abortions without 
state "interference." 

Of course, if the RFRA is enacted without an abortion amendment, those religious bodies 
(whether long established or newly formed) that are tolerant of abortion can be expected to re- 
word these "doctrinal" statements to even more closely conform to the language of the RFRA. 
However, little in the way of adjustment would be necessary for many bodies, even if the RFRA 
were modified to incorporate the 'compelled by' test. Note, for example, Ihe language of the 
1989 Religious Coalition for Abortion Rights (RCAR) brief to Ihe Supreme Court in Webster, 
which incorporates the view that the use of abortion for "the promotion of responsible 
parenthood and preservation of the health and well-being of existing, living persons rank among 
the highest, religiouity commanded obligations.' Brief Amicus [sic] Curiae for American Jewish 
Congress el al. at II, Webster v. Reproductive Health Senices, 109 S. Ct. 3040 (No. 88- 
60S).(emphasis added). 
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Further, the RFRA requires only ihal a woman show that her exercise of religion is 
•burJciifd'by Ihe government. H.R. 2797, {{ 2(a)(2); 2(a)(3); 2(a)(4); 2(b)(1); 2(b)(2); 3(a); 
3(b); 3(c) (emphasis added). This means lhal a wom,-in could logically assert that her religion 
requires her to make a free moral choice between abortion and carrying a pregnancy lo term and 
(hat a Slate siatute eliminating one o( (hose options burdens her religious practice. This 
'burdens' language further broadens the class Trom those motivated by their religion to seek an 
abortion. 

To illustrate the potential size of the class of women compelled by their religion lo seek 
an abortion compared with the size of the class of those women motivated by their religion lo 
make an abortion decision unburdened by stale restrictions several quotations follow. 

• United Synagogue of America Slatemenl. "Jewish tradition cherishes the sanctity of life, 
even the potential of life which a pregnant woman carries with her. Under certain unfortunate 
circumstances, such as when the life or health of Ihe molher are in jeopardy, Judaism sanctions, 
eveit mandain, abortion." Religious Coalition for Abortion Rights, We Affirm 28 (1991) 
(emphasis added). In a 1979 version of Wf Affirm, Ihe United Synagogue revealed that it 
religiously mandated abortion for ils adherents in cases of psychological health, as well: "In all 
cases "the molher's life lakes precedence over lhal of the foetus' up to the minute of its birth. 
This is to us an unequivocal principle. A threat to her basic health is moreover equated with a 
threat lo of her life. To go a step further, a classical responsum places danger to one's 
psychological health, when well established, on an equal fooling with a threat lo one's physical 
health.'  (emphasis added). 

• Statements of RCAR and a Host of Religious Organiuitions in Webster. 

•"Together, the right of privacy and Ihe right to religious liberty exclude the stale from 
personal decisions about the critical issues of family life, reproduction, and child- 
rearing." Brief Amicus (sic) Curiae for American Jewish Congress et al. at 8, 
Webster v. Reproductive Health Services, 109 S. Ct. 3040 (No. 88-605). 

• "Views range from the belief that abortion is a sin forbidden by divine authority to the 
view lhal abortion may be a religious obligation if needed to preserve ihe life or 
well-being of the pregnant woman. Still another view maintains that promotion 
of responsible parenthood and preservation of the health and well-being of 
existing, living persons rank among the highest, religiously commanded 
obligations.'  Id. at 10-11 (emphasis added). 

•"Other Protestant Churches have declared their support for a woman's choice regarding 
abortion because of potential risks to the life or physical or menial health of Ihe 
mother, because of concerns about the social situation in which the infant might 
be bom, and because of instances of severe deformity of Ihe fetus. As a matter 
of religious belief, many Protestant theologians maintain that 'human personhood 
. . . does not exist in the earlier phases of pregnancy.'  The United Methodist 
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Church, for example, resolved in 1976 lo afrirm ihe "principle of responsible 
parenthood' and the right and dury of married persons prayerfully and responsibly 
to control conception (including abortion] according to their circumstances." Id. 
at 14 (citations omitted) (emphasis added). 

• "Many consider abortion to be a religions dury, a duly resembling obligations to observe 
religious rituals, when a pregnancy threatens a woman's life or health. Some 
would protect a woman's choice to abort simply as a matter of her eniiilemeni lo 
control her osm destiny. Id. at 16 (emphasis added). 

•"The Free Exercise Clause of the First Amendment should control this case. Missouri 
cannot claim that the Free Exercise Clause guarantees only people's freedom to 
hold pro-choice vie\vs, but not their freedom to obtain an abortion in any public 
facility, 10 discuss the matter with any public employee, or lo act contrary lo a 
slate law declaring thai human life begins at conception. Vie Free Exercise 
Clause guards much religiously inspired conduct, not just religious views. Id. at 
19 (emphasis added). 

•"Through its General Assembly, as its highest governing body, the Presbyterian Church 
(U.S.A.) has staled that Ihe morality of abortion is a question of stewardship of 
life and abortion can, therefore, be considered a responsible choice within a 
Christian ethical framework when, for example, serious genetic problems arise or 
when resources are inadequate to core for a child appropriately,'' Id. M 
Statement of Inlerest (emphasis added). 

• United Methodist Slatemenl. "Because human life is distorted when it is unwanted and 
unloved, parents seriously violate their responsibility when they bring into the world children for 
whom they cannot provide love." Religious Coalition for Abortion Rights pamphlet, 1979 
(emphasis added). 

• Religious Coalition for Abortion Rights Statement. "An individual's right to have an 
abortion is as much a matter of religious liberty as [colonial Baptist preacher Roger] Williams' 
choice 10 preach his religion. . . . Today Williams' dream of freedom of conscience with regard 
to religion and our constitutional right to the free exercise thereof, is in serious jeopardy. Justice 
Scalia, writing for the majority in the disastrous decision for the Employment Division v. Smith 
case has. . . 'eliminated the free exercise clause'of the Consliiution. . . . The Supreme Court's 
actions have signaled the opponents of abortion that they should work through the state 
legislatures to tear down the 'wall of separation' bctvreen church and state. . . . They are 
attempting to establish their religious views as normative for society, and limit the free exercise 
of other faiths." Roger Williomsf,] Fetal Personhood and Freedom of Conscience, Options, Fall 
1990, at 4, 5. 

• Religious Coalition for Abortion Riglus Executive Dirtclor's Slatemenl. "[IJt's easy lo lose 
sight of Ihe fact that if a woman isn't free to make a decision about abortion based on her own 
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personal beliefs, then she is nol/rrr lo praclice her own religion.' Leilcr from RCAR Etcculive 
Director Patricia Tyson to Fund Raising Solicits, January 1991 (emphasis added). 

• B'Nai B'Rilh Women Slatcmtnl. "We wholeheartedly support the concepts of individual 
freedom of conscience and choice in the matter of abortion. Any constitutional amendment 
prohibiting abortion would deny to the population at large their basic rights to follow their own 
teachings and attitudes on this subject which would threaten First Amendment rights.* Religious 
Coalition for Abortion Rights, Wt Affmn (1979). 

• Episcopal Women's Caucus Slalemenl. "We believe that all should be free to exercise their 
own consciences on this matter and that where widely differing views are held by substantial 
sections of the American religious community, iheparticular belief of one religious body should 
not be forced on those who believe otherwise."   We Ajffinn at 13 (1991) 

• American Ethical Union, National Senice Conference, Statement. "We believe in the right 
of each individual to exercise his or her conscience; every woman has a civil and human right 
to determine whether or not lo continue her pregnancy."  Id. at 6 (1991). 

• American Jemsh Congress Slalemenl. "Jewish religious traditions hold that a woman must 
be left to her own conscience and God to decide for herself what is morally correct.' Id. at 8. 

• American Friends Serrice Committee Statement. "(T)he AFSC has taken a consistent 
position supporting a woman's right to follow her own conscience concerning child-bearing, 
abortion and sleriliialion. . . . That choice should be made free or coercion, including the 
coercion of poverty, racial discrimination and unavailability of services lo those who cannot 
p»y."  Id. at 6-7. 

• Presbyterian Church (U.S.A.) Statement. "It is exactly this pluralism of beliefs which leads 
us to the conviction that the decision regarding abortion must remain with the individual, to be 
made on the basis of conscience and personal religious principles, and free from governmental 
interference. . . . [W]e have a responsibility to guarantee every woman the freedom of 
reproductive choice." 195th General Assembly of the Presbyterian Church, Covenant and 
Creation:  Theological Reflections on Contraception and Abortion (1983). 

• United Methodist Church, Women's Division Statement. "We believe deeply that all should 
be free to express and practice their own moral judgment on the matter of abortion. We also 
believe that on this matter, where there is no ethical or theological consensus, and where widely 
differing views are held by substantial sections of the religious community, the Constitution 
should not be used to enforce one particular religious belief on those who believe otherwise,* 
We Affirm (1979). 

• Catholics for a Free Choice Statement. "We afflrm the religious liberty of Catholic women 
and men and those of other religions to make decisions regarding their own fertility free from 
church or governmental intervention in accordance with their own individual conscience.* Id. 



290 

IS RFRA NEEDS ABORTION AMENDMENT 

2. The CIRSS Would Include Not Just Women Claiming a Religious 
Exception 10 Prescnc Ihc Life of the Mother Bui Also for Many Other 
Reasons. 

The size of Ihe class of women seeking abortions through the RFRA would include many 
more tlian those whose "religious tenets would require an abortion . . . when the pregnancy 
jeopardizes Ihe life of the expectant mother." Letter from David Zwiebel, General Counsel for 
Agudath Israel of America, to Douglas Johnson I (Jan. 24, 1991). In fact, the RFRA would 
allow frecexcrcisc claims by the adherents to many religions which justify abortion if chosen by 
Ihe pregnant woman. 

Messrs. McConnell ct al. have claimed thai the RFRA is not really a problem because: 

The only instance of which we are aware where a sizable religious group teaches thai 
abortion is religiously co/n/)fWf</confines that teaching to circumstances so extreme (such 
as endangcrnient of ihe life of ihe mother) Uiat any anti-abortion statute likely to be passed 
by a state would exempt it. 

2/21 McConnell et al. Letter al 2-3 (emphasis added). This comment is remarkable on its face, 
given the fact that McConnell et al. rejected limiting the RFRA to situations of religious 
compulsion — in favor of a religious motivation standard — in ihis same letter.  Id. at 2 n.*. 

This statement contains two major fallacies, both already refuted above: (I) Ihe erroneous 
equation of the RFRA's "motivated by" standard wiih the "compelled by" standard of McRae; 
and (2) the mistaken belief that "sizeable" religious bodies leach thai abonion is indicated only 
in "extreme" circumstances such as life endangermenl. 

The federal district court in McRae cited the evidence presented at trial, which 

makes clear that in the Conservative and Reform Jewish teaching Ihe mother's welfare 
must always be the primary concern in pregnancy, that Ihe fetus is not a person, and that 
abortion is mandated to preserve Ihe pregnant woman's health. The American Baptist 
Church position recognizes thai abortion should be a matter or responsible personal 
decision, and it envisages danger to the physical or mental health of the woman, evidence 
that Ihe conceplus has a physical or mental defect, and conception in rape, incest or other 
felony as justifying abortion. The United Methodist Church affirms Ihe principle of 
responsible parenthood and takes account, in Ihe abonion context, of the threat of the 
pregnancy to the physical, mental and emotional health of Ihc pregnant woman and her 
family; in that belief continuance of the pregnancy is not a moral necessity if the 
pregnancy endangers the life or health of the woman or poses other serious problems 
concerning Ihe life, health, or mental capability of the child to be. 

McRae, 491 F. Supp al 742. 
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The McRae court also cilcd testimony of Dr. James E. Wood, Jr., Executive Director of 
the Baptist Joint Committee on Public Affairs who asserted that those he represented believed a 
woman had a religious liberty of conscience to choose for themselves concerning abortion in 
cases such as contraceptive failure, fetal deformity, risk to a woman's mental, emotional or 
physical health and where a child is "unwanted for significant familial reasons."   Id. at 700. 

From these and previous quotations from religious organizations, it may be seen that the 
right to make a free choice between abortion and childbirth is religiously mandated, according 
to some religious organizations. Similarly, some assert a religious duty to practice responsible 
parenthood by not bringing children into less than optimum conditions. Both of these make the 
matter of choice itself a religious obligation. According to this view, if one of these choices, 
abortion, is taken away by statute, then the religiously-mandated duty to make a moral choice 
is burdened. It cannot be said to be prohibited, because if one makes a choice for life then that 
choice is available. However, say these religious groups, the choice would be "burdened" — 
a ubiquitous term in the RFRA. 

What is evident from these positions on abortion is that major religious organizations do 
have religious positions approving — and giving religious justification for — abortion in much 
broader circumstances than the life of the mother. 

Once a Few Women Are Able lo Procure Otherwise Illegal Abortions 
Via Sticces^il RFRA-Based Claims, Pro-Life Protective Laws Will 
Quickly Become Unenforceable. 

1. Strong Motivation and the Opportunity Created by the RFRA Would 
Make Full Exploilalion of a Free-Exercise Exception to Protective 
Abortion Statutes Both Atlractive and Possible. 

There will be sufTiciently strong motivation for both women seeking abortions, and 
abortion clinics and abortionists, to fully exploit the RFRA lo render pro-life laws "dead letters. * 

One mechanism could take the form of a check-off box on abortion clinic client 
information forms. By checking a box or signing a preprinted declaration on the form, women 
could claim and clinics could "document* that the woman claimed to be motivated by religious 
beliefs in seeking the abortion. 

It has been claimed, moreover, that the tremendous loophole projected by opponents of 
the RFRA won't exist, because the RFRA provides on\y Judicial relief (i.e., only lo individual 
plaintiffs who bring a lawsuit). 

Of course, an initial plaintiff would have to win a free-exercise claim to an exemption 
from a protective abortion sutute.   This is possible, as outlined elsewhere.   After a woman 
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succeeded in such a tawsuil, however, olher women claiming ihai iheir abortions were molivaled 
by (heir sincerely held religious beliefs would noi need lo litigate each case. Legal counsel Tor 
abortion clinics would simply have the clinics document in some fashion the fact that the woman 
claimed a frccexcrclse right and the clinics would perform abortions on such women without 
further legal proceeding. An analogy to the YmJer case may be helpful; after the Amish won the 
right to be exempted from compulsory school attendance for Iheir children past the eighth grade, 
individual Amish children are no longer required to re-litlgaie the matter on their own behalf, 
but their parents simply don't send them to school. If public school authorities questioned this, 
they could claim a free-exercise exception under Yoder. 

The argument has also been made that a coun decision, based on a free-exercise RFRA 
claim, would only apply lo the individual woman bringing the free-exercise law suit; the coun 
would not enjoin the entire statute. Absurd as it may seem to some, that is exactly what the 
federal district court in McRae did. It enjoined the entire statute. While It is true that there were 
also other bases on which the statute was enjoined, the district court rejected the statute for not 
providing for such Individual religious choices: 

The irreconcilable conflict of deeply and widely held views on this issue of individual 
conscience excludes any legislative inierveniion except thai which proteas each 
individuals freedom of conscientious decision and conscientious nonparticipation. 

ludgmenl must be for plaintiffs. 

McRae, 491 F. Supp at 742 (emphasis added).' 

Finally, it is noteworthy thai, in the amicus curiae brief Tiled in Webster by RCAR and 
other religious bodies, individual exemptions from Missouri's law were not sought. Rather, il 
was urged that the statute should be enjoined from enforcement as to anyone: 

We do not argue here for religious exemptions to Missouri's law not only because thai 
would be impracticable, given the large numbers of people whose religious beliefs are 
burdened by the law. Even more importantly, any process providing for exemptions 
would be insufficient protection of religious freedom, given the intrusion any process for 
considering exemption would itself place on the individuals facing intimate decisions 
involving procreation and termination of pregnancy. This Court's ruling on the dangers 
of government entanglement with religion would apply in any case-by-case evaluation of 
religious beliefs about abortion. 

Brief Amicus [sic] Curiae for American Jewish Congress et al. at 17 n.7, Webster v. 
Reproductive Health Services, 109 S. Ct. 3040 (No. 88-605) (emphasis added). 

*il ihould be noted llul Ibc McRae dittricl court decitioo on the nwriu of the frcc-«xerciM clkim wu not 
"ovemiled" by tlic United Stiles Supreme Coun. which merely held thit the pliioliffK laclced stjuiding lo Assert dtis 
clAim (or fsiltas lo assert butr tU« tiM UM/ «vere r«li|ioiisl)r compelM lo oblaia Mi aboflioo. 
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2.  Dimcully of RrguLilion Would Make Enrorconicnl Implausible. 

Where women idcntiricd ihcmsclvcs ai religiously motivaicd to seek their iboaion, any 
enrorccment against them would necessarily be after the fact. A prosecutor would have to be 
found who would claim that the woman was not motivaicd by a sincere religious belief in seeking 
her abortion. The reality is that it is unlikely that prosecutors will question, after the fact, a 
women's religious beliefs to be certain that she qualified for the free-exercise exemption. 
Indeed, it Is implausible to suppose that stales will continue to enforce pro-life laws after the 
courts have established that religiously motivated abortion-seekers are exempt from those laws. 

The logical conclusion is that the RFRA will tremendously expand the class of women 
able to obtain abortions under a free-exercise claim. Under 5/niV/i (requiring a rational basis only 
for statutes of general applicability), no woman could succeed with a free-exercise claim to 
aboilion, and under McRot (requiring that religion compel one to have an abonion), few women 
would even have standing to claim one. Under the RFRA, however, there would be a large class 
of women who could successfully make the claim. 

III. A COURT WOULD NOT LIKELY FIND THAT CONGRESS INTENDED TO 

ESTABLISH OR ENSHRINE A COMPELLING INTEREST IN UNBORN LIFE BY 

PASSAGE OF THE RFRA WITHOUT AN ABORTION EXCEPTION. 

Under the RFRA, a person seeking a free-exercise exemption from a protective abonion 
statute, would have to assert initially that the statute burdens her free exercise of her religion, 
which motivates her to seek this abortion. This would establish her standing to bring such a 
claim. In court, then, the state would have to demonstrate that (I) it has a compelling interest 
in protecting unborn human life which justiries the refusal to exempt this woman from the 
protective abortion statute and (2) that barring her from having this abortion is "the least 
restrictive means* of asserting this compelling interest. 

Because congressional intent would control law suits under the RFRA, it would be 
necessary for pro-life litigators to show that Congress recognized a compelling interest in 
restricting abortion.  This would not be likely. 
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A.  Tlie Key to the Interpretation of the RFRA Will Be Congressional 
Intent, Not Prior Constitutional Law. 

Tliose who have qucslioncd Ihc posilion of opponcnis of Ihc RFRA have, cilher 
consciously or unconsciously, slipped back and forth, bcmccn what the Conslilution would 
require pre-Smiili and what Ihe RPRA would require. It is important to observe that any 
litigation brought under the RFRA will be governed by the demands of the RFRA and not the 
Constitution. Tlicrcfore, the sole criteria for judging what the law requires will be the 
congressional intent in enacting Ihe RFRA. 

Most significantly, il would not be determinative what the Supreme Court has held or nd 
held with regard to Ihe compelling governmental interest in protecting unborn human life 
throughout pregnancy under the Conslilution. At issue would be whether Congress recognized 
a compelling inlcrcsl in unborn life under Ihe RFRA. 

Tlie deferential jurisprudeniial philosophy of the current Supreme Court majority would 
cause them to resolve any doubt on this mailer in favor of a flnding that Congress had not 
inlcndcd to establish a compelling interest in unborn life under the RFRA, because of a variety 
of factors. These would include the fact that, at Ihe lime of passage of Ihe RFRA, Ihe stale 
interest in protecting unborn human life was not legally compelling and that the ACLU and other 
pro-abortion organizations came out strongly in favor of the RFRA. Cf. Franklin v. Cwineil 
County Public Schools. 112 S. Ct. 1028, 1036 (1992) (-(Albscnt any contrary indication in Ihe 
text or history of the sutute, we presume Congress enacted this statute with the prevailing 
traditional rule in mind.*). 

Furthermore, if Ihe American Civil Liberties Union and the Religious Coalition for 
Abonion Rights challenge a protective abortion law under the RFRA, it is completely plausible 
that Ihe prime sponsors of the RFRA and the committee chairmen of jurisdiction would be among 
the signers of an amicus curiae brief advising the Supreme Court thai the RFRA guarantee] the 
right of a woman to procure any abortion motivated by a woman's "conscience" or "beliefs." 
These persons would argue that they never intended lo establish a compelling interest in 
protecting human life under the RFRA. They would assert that they would never have supported 
the bill if it had esublished or enshrined such a compelling interest. The ACLU will assert that 
its position — that there is a free-exercise right to abortion — is long-standing and well known, 
and il had no intention, by its support of the RFRA, lo establish a compelling interest in 
protecting unborn human life. 
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B. Vfhile Roe v. Wade Has Been Implicitly Overruled, Tliis lias 
Neither Been Done Expressly Nor Universally Been Recognized, So 
That a Later Court Could Find Tliat Congress Intended to Include 
Roe's Failure to Recognitt a Pre-Viability Compelling Interest in 
Unborn Lift. 

Roe V. Wade held thai (I) there is a fundamental right to abonion and (2) stale Interests 
in protecting maternal health and unborn life become compelling only aAer the second trimester 
and viability, respectively. Therefore, the Roe Court struck down a Texas abortion statute which 
prohibited abortion e>cepl to preserve the life of the mother. 

I have assened that Roe v. Wade was implicitly overruled in Webster. Bopp A Coleson, 
WliaiDots Webster A/ron.', 138 U. Pa. L. Rev. 157 (1989). However, considerable resistance 
to this notion has been evident in the courts and legal literature. For example, courts have 
declared that Roe remains intact. See Guam Society of Obstetricians and Gynecologists v. Ada, 
No. 90-16706, slip op. at 14 (9th Cir. Apr. 16, 1992) ("[1]| would be both wrong and 
presumptuous of us now to declare that Roe v. Wade is dead.*); LeHis v. Pearson Foundation, 
908 F.2d 318, 320 (8th Cir. 1990) CRoe v. Wade both conuols our decision and establishes the 
fundamental rights upon which (the plainlifrsl claim is based."); Massachusetts v. Secretory of 
Health <{ Human Services, 899 F.2d 53 (1st Cir. 1990). Given this fact, it is highly unlikely 
that a court would conclude that Congress intended to restore or recognize a compelling interest 
in unborn life when they enacted the RFRA. 

Some have argued that the present Supreme Court would not do this. It is argued that 
<1) when the present Supreme Court majority overrules Roe expressly it will do so on the basis 
that there is a compelling interest in unborn life throughout pregnancy and (2) the present 
Supreme Court majority subscribes to a conservative federalism view that such matters should 
be resolved by the sutes and not under the federal Constitution. 

1. Rot V. Wade Could (and Will Likely) Be Ovemiled on the Ground that 
There Is No Fundamental Right to Abortion, Not on the Ground That 
the Stale Has a Compelling Interest in Unborn Life lo Override the 
Fundamental Abortion Right, So That Recognition of a Compelling 
Interest In Unborn Life Throughout Pregnancy is Not Assured. 

Certain critics have asserted that no abonion right could be established by passage of the 
RFRA without an abortion-neutral amendment because the Supreme Court would have to 
establish that there is a compelling interest in protecting unbom human life throughout pregnancy 
in the process of reversing Roe v. Wade. Thus, they urge, there can be no free-exercise abortion 
right under the RFRA because of this esublished compelling interest. 
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This is nol so. Examination or the opinions of the Wcbsier plurality, together with Justice 
Scalia's Wcbiier opinion, dcmonslrales that at least four Justices believe that there is no 
fundamental right to abortion. See Bopp & Coleson, Wliai Does Webster Mean?. 138 U. P». 
L. Rev. 157, 161-162 (1989); Bopp & Coleson, Webster and ihc Future of Subsianiive Due 
Process. 28 Duq. L. Rev. 271, 278, 281-294 (1990). Thus, in any case expressly overturning 
and reversing Roe v. Wade, these four are likely to vote that there is no fundamental right to 
abortion and thereby overrule Roe. Justice O'Connor does not recognize a general fundamcnta] 
right to abortion but assumes a fundamental right to abortion in cases where a statute would 
impose an "undue burden" on abortion. Further, in Hodgson v. Minnesota. 110 S. Ct. 2926 
(1990). and Ohio v. Akron Center/or Reproductiw Health. 110 S. Ct. 2972 (1990), these five 
Justices applied the rational-basis, low-scrutiny test — nol a heightened level of scrutiny required 
for a fundamental right — in reviewing laws restricting abortion. See Bopp, Coleson & Bostrom, 
Does the United States Supreme Court Have a Constitutional Duty to Expressly Reconsider and 
Owrnile Roe v. Wade, 1 Seton Hall Const. L. J. 55, 56-58, 76-82 (1990). Thus, when a 
majority of the Justices agree to overrule Roe in a future abortion case, a likely scenario would 
be that these five Justices would declare there is no general fundamental right to abortion and, 
therefore. Roe would be expressly overruled on that basis. 

Under this scenario, the Court would not proclaim a compelling stale interest in restricting 
abortion, but the "fundamental right to abortion" would be removed, and, therefore, it would 
no longer be necessary to demonstrate a compelling interest in restricting abortion. Protective 
abortion laws would be upheld under the easily met "rational basis test.* 

If Congress meanwhile enacts the RFRA, however, laws restricting abortion will again 
face the formidable 'compelling stale interest" barrier, this time erected not by the Constitution 
but by the RFRA itself. 

2.  The Jurisprudential Philosophy of the New M^ority on the Court 
Makes Them Deferential to Congress on Statutory Matters. 

It has been urged that the new majority on the Supreme Court believes that imponani 
societal matters, such as abortion, should be handled by state legislatures. 2/21 McConnell et 
al. Memo at 4.  McConnell et al. slated this jurisprudential philosophy thus: 

If the Court overrules Roe. it wilt be because of a fundamental jurisprudential judgment 
Ihal the abortion issue is not appropriately resolved by judges — that "the answers to most 
of the cruel questions posed are political and not juridical.' 

Id. (quoting Webster. 109 S. Ct. at 3064 (Scalia, J., concurring)). 

However, it is precisely this jurisprudential philosophy — a deferential attitude tou'ard 
the judgments of legislatures — which also makes this Court majority deferential to the actions 
of Congress and concerned to abide by the Congressional intent in enacting a statute such as the 
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RFRA. This majority will likely ask whether Congress intended, by passage of the RFRA, to 
subject prolcclive abortion laws to the stringent compelling slate interest lest. As already 
discussed, the answer would likely be "yes" (with the understanding that Congress could act to 
change matters if it did not agree with the Court's interpretation). This leaves the matter 
sufHciently uncertain to warrant excluding an abortion right under the RFRA. 

The recent decision of the United States Supreme Court in the case of Iniemailonal 
Union. United Auiomobile, Aerospace A Agricultural Implement Worters of America el al. v. 
Johnson Controls, 111 S. Ct. 1196 (1991), underscores this point. In Johnson Controls, the 
Court considered whether a corporate policy of barring fertile women from jobs where they 
could be exposed to lead violated Title VII of the Civil Rights Act because it constituted sex 
discrimination.  In striking down the policy, the Court declared: 

Decisions about the welfare of future children must be left to the parents who conceive, 
bear, support, and raise them rather than to the employers who hire those parents. 
Congress has mandated this choice through Title VII, as amended by the Pregnancy 
Discrimination Act. 

Id. at 1207. Justice White authored an opinion, concurring in part and concurring in the 
judgment, joined by Chief Justice Rehnquist and Justice Kennedy, and Justice Scalia wrote 
separately, concurring in the judgment. A quote from Justice Scalia's opinion illustrates the 
judicial philosophy of these conservative Justices: 

I think it irrelevant that there was 'evidence in the record about the debilitating effect of 
lead exposure on the male reproductive system.' Even without such evidence, treating 
women differently 'on the basis of pregnancy' constitutes discrimination 'on the basis of 
sex,' because Congress has unequivocally said so. 

Id. 1216 (Scalia, J., concurring) (emphasis added) (citations omitted). 

This sort of analysis applied to a future attack by the ACLU and/or RCAR on a protective 
abortion statute could readily result in a holding that if a stale law burdens conduct motivated by 
religion, in this case abortion, it cannot be enforced, because Congress said so. If Congress did 
not intend to include abortion as a form of protected conduct within the RFRA, the court opinion 
would read. Congress could have said so. 
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C. Even if a Coinpelling Interest Is Recognized, Because TItere Are a 
Number of Ways in Wliicli a State Can Legislatively Favor Cliitdbirth 
Over Abortion, tite Problem Would Remain of WItether a Statute 
Barring Aborliou Would be the Least Restrictive Means to Achieve 
the State's Objective. 

Critics of Ihe the opponents of the RFRA have argued that an abortion-exception 
amendment to the RFRA is not needed because (1) the Supreme Court will establish at some 
point that there is a compelling interest in unborn life (an assertion demonstrated to be debatable, 
supra) and (2) that a protective abortion statute barring abortion in most circumstances would be 
"the least restrictive means' to effect the slate's recognized compelling interest. This second 
point may not be so easily assumed. 

First, it should be noted that (his leasl-restriciive-means lest, employed in First 
Amendment analysis, is a more rigorous test than the nanowty tailored lest employed in 
Fourteenth Amendment analysis. There may be a number of ways in which a state could assert 
a compelling interest which would be no wider than the interest itself. These would all be 
narrowly tailored. However, not all of these would be equally restrictive. Among those 
narrowly tailored possibilities, a slate would have to assert its interest in protecting unborn 
human life in the least restrictive way possible. 

There are a variety of ways in which a slate could seek to assert an interest in protecting 
unborn life, most of them less restrictive than barring abortion. For example, a stale could 
promote its interest in protecting unborn human life by passing laws promoting adoption by 
simplifying legal procedures, providing Hnancial assistance and incentives, and so on. Likewise, 
the state could provide various incentives to carry a child to term and disincentives for abortion 
falling short of a ban. The stale could establish a network of homes for unwed mothers. It 
could launch stale-wide education programs in schools and advertising programs to promote 
childbirth and adoption over abortion. Under the RFRA, pro-abortion groups will argue that 
these (and other state actions which may be imagined) are among the many less restrictive ways 
in which a slate could assert its interest in protecting unborn human life. It is entirely 
conceivable that some court could find that barring abortion would weigh loo heavily on women 
seeking abortion and that the state must employ less restrictive means to promote it} interest 
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IV. THE LONG HISTORY OF ABORTION LITIGATION AND THE MERITS OF ITS 

UNIQUE STATUS MAKE IT AN APPROPRIATE EXCEPTION TO BE SPELLED 

OUT IN THE RFRA. 

William Benlley Ball, one of America's foremost liligaton for religious freedom, has 
made two important points in arguing that the RFRA needs 'an express reservation, in the text 
of the act, which would exclude from the scope of the act any cause of action challenging an 
abortion-restrictive statute" Letter from William B. Ball to Marc Stem at 3 (Mar. 26, 1991). 
These are: (1) that we must take into account the political context of the current support for the 
RFRA and (2) that abortion is specially qualiHed to be an exception to the RFRA. Concerning 
the Hrst point, he writes: 

The problem . . . [is] with the RFRA as it appears likely to be used. I feel that it is 
unrealistic to ignore the context in which the bill is appearing. The chief promoter of 
RFRA is the Coalition For the Free Exercise of Religion. Also favoring the measure is 
the Religious Coalition for Abortion Rights. You have seen the latter group's passionate 
plea on behalf of RFRA. ... Let us suppose that an otherwise adequate piece of 
legislation is being expressly backed by [the Ku Klux Klan and several other white 
supremacist organizations]. I wonder if we would not both feel that we could not ignore 
the factor of those promoters when we would come to consider the bare texts of the 
proposed legislation. Ii Is unrealisilc to view legislation apart from its political context. 

Id. at 1-2 (emphasis added). 

As to the unique status of abortion, making it appropriate for special treatment in the 
RFRA, Mr. Ball writes: 

I am not bothered by the making of this extremely important exception. I know that you 
had said that, if one exception is made, all may be made. ... I believe that the abortion 
exception is one not remotely like any other which can be conceived. You well recall the 
statement in the Mormon cases that human sacriHce does not lie within the scope of 
religious liberty. If a cult were flourishing, on a widespread basis in our country, which 
practices human sacrifice, I am sure that you would not refuse an exception being made 
to the RFRA to exclude their "rights." Let me tell you that abortion on demand in the 
United Slates today dwarfs, in the opinion of millions of Americans, the horrors of 
human sacriHce. 

Id. at 3-4. 
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V. IT IS HIGHLY tJNUKEtv THAT ANY PROTECTIVE ABORTION STATITTE 

WOULD BE ENACTED WITHOUT AN EXCEPTION TO PRESERVE THE LIFE 

OF THE MOTHER, SO THAT RELIGIONS REQUIRING LIFE SAVING 

ABORTIONS WOULD HAVE THEIR CONCERNS MET EVEN WITH AN RFRA 

WHICH EXCLUDES ABORTION. 

Some members of the RFRA coalition, such as Agudath Israel of America, have argued 
that their religion compels them to seek an abortion in a case where the life of the mother is at 
risk. Therefore, Agudath Israel urges that an abortion-exemption amendment not be added to 
the RFRA because the RFRA would then not allow a free-exercise claim to be excepted from a 
protective abortion statute. Letter from David Zwiebel, Director for Government Affairs and 
General Counsel to Agudath Israel, to Douglas Johnson at I (Ian. 24, 1991). Forest 
Montgomery has opposed an abortion-exemption amendment because he believes that such claims 
ought to be allowed under the RFRA. Letter from Forest Montgomery to Representatives Solarz 
and Henry at I (Mar. I, 1991). 

It should be noted that these positions concede that the RFRA would allow free-exercise- 
of-religion abortion claims. Indeed, Montgomery and Agudath Israel have taken the position thai 
such claims are proper and opportunity to raise them should be preserved. 

NRLC has long maintained the public policy position that an exception to protective 
abortion statutes to preserve the life of the mother is permissible. This has been the uniform 
position of the American stales in their abortion statutes for most of American statutory history 
and in the common law before that. We would include such an exception in both federal and 
state proposals to restrict abortion. Therefore, we do not take issue with Agudath Israel's desire 
for a life-of-the-mother exception to protective abortion statutes. We do differ as to how this 
ought to be achieved. Allowing free-exercise claims to an abortion right under the RFRA would 
result in much broader claims than just for the life of the mother. What principled line could 
be drawn to say that one religious claim (for the life of the mother) is more legitimate than 
another religious claim (for the right to make a free choice without any "burden* on the choice)? 
None is possible. Therefore, by defending the right of persons to have a recognized free- 
exercise claim to life-saving abortion under the RFRA, one holds open the door to a host of other 
claims. 

The way to achieve a life-of-the-mother exception is through the legislative process, and 
not through the RFRA with the accompanying flood of other religious claims that could be made 
if one is recognized. The slate legislatures have a long history of recognizing, at a minimum, 
an exception for the life of the mother. Therefore, the concerns of religious organizations which 
would impose a religious duty to obtain an abortion to preserve the life of the mother are already 
provided for. 
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VI. CONCLUSION 

In sum, the RFRA without an amendmeni excepting abortion poses grave dangers to 
protective abortion laws. Efforts to protect religious liberty must not come at the expense of the 
livei of innocent unborn children. The Religious Freedom Restoration Act of 1991 needs an 
abortion exception amendment. 
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Mr. EDWARDS. The last member of the panel to testify is Prof. 
Robert Destro, who has already been introduced by Mr. Hyde. Mr. 
Destro, in addition, was for a number of years a very valued Com- 
missioner of the U.S. Commission on Civil Rights and rendered a 
great service. We are delighted to see you, Professor. You may pro- 
ceed. 

STATEMENT OF ROBERT A. DESTRO, ASSOCIATE PROFESSOR OF 
LAW. THE CATHOUC UNIVERSITY OF AMERICA 

Mr. DESTRO. Thank you, Mr. Chairman. It is a pleasure to be 
back in this committee again. I am very pleased to be here today. 
I find myself in much the same position here today that I found 
myself in many of the discussions when I was on the Civil Rights 
Commission, in coming in and saving, yes, I am in favor of making 
some changes in the law that I think are necessary for the protec- 
tion of civil rights in this country, but I don't like the way you are 
doing it. And I am not, as my friend and colleague. Dean Gaffney, 
has suggested, arguing for the perfect bill here. 

I think we need to understand, as we deal with laws, as Con- 
gress makes laws affecting the first amendment, the framers of the 
constitution had something in mind. They had a good idea when 
they said Congress shall make no law. They knew that making 
laws about religious liberty or about religion would be incredibly 
divisive. I think that this bill has shown quite clearly that that 
danger still exists, because we all want, all of us here want reli- 
gious liberty to be protected in the most substantial way possible. 

We disagree on how that should be accomplished. I think we all 
agree that Smith is the reflection of a bad trend. 

I agree with that. I don't agree, though, that Smith is the prob- 
lem. I think that you can take that problem all the way back to 
our country's legacy with establishments of religion, and this coun- 
try has a very, very long and sordid history of discrimination on 
the basis of religion, and treating people who disagree on matters 
of public policy with respect to religion as effective heretics. I think 
some of the discussions about this bill have treated the dissenters 
from it in that way as if they are opposed to religious liberty, and 
they are not. 

I think that Smith is the reflection of a trend which goes back 
over 100 years to the U.S. Supreme Court cases that dealt with the 
issue of Mormon polygamy. I know Dr. Oaks was here yesterday 
and testified with respect to the history of this community on that 
topic. But I think if you go back and you read, and I have added 
it in my written testimony, and I would ask that it be submitted 
for the record, that the test the Supreme Court has supplied pretty 
significantly since the Mormon polygamy cases has been that "The 
state has the right to prohibit all offenses against the enlightened 
sentiment of mankind, notwithstanding the pretence of religious 
freedom by which they might be advocated or practiced." 

That is the back board against which the Supreme Court has 
been deciding free exercise cases since basically 1890. And I think 
the list that Judge Noonan has in his case is a reflection of the ju- 
diciary's view of what the enlightened sentiment of mankind will 
allow and what it will not allow. I also think that Smith is signifi- 
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cant and the debate after Smith is significant in that nobody got 
as upset after Goldman v. Winebure as they did after Smith. 

A poor Jewish captain wasn't allowed in the course of litigation 
to wear his yarmulke. Congress responded to that allowing it to 
happen as long as it was not inconsistent with a militarv mission. 
What was it about Smith that has caused the uproar? I tnink what 
is wrong with Smith is that it went after the compelling State in- 
terest test, which is the key to all the substantive due process anal- 
ysis in constitutional law. 

It also happens to be the centerpiece of the current Casey case. 
If the Supreme Court messes with the standard of review for abor- 
tion, everybody recognizes that the abortion right falls. 

But the connection that I want to make here is a little different, 
and that is the connection between free exercise, freedom of speech, 
equal protection, due process, and all the other constitutional 
rights we hold dear. This discussion has not addressed those ques- 
tions. I recognize that Professor Laycock is going to talk about this 
and I won't try and preempt his testimony, but 1 think the problem 
with this bill is it does not make any attempt, because it is so divi- 
sive, to deal with the connections between those issues. 

I think if we look at Smith, which was a case involving a reli- 
gious exemption from peyote laws which would have cost the State 
of Oregon some money, and you compare it with another case, 
Texas Monthly against Bullock, which was a tax case involving a 
tax exemption which would have cost the State some money, which 
was decided on establishment clause grounds, you find Justice 
Scalia, who was the author of the Smith case dissented in that 
case. He said, I think this is an exemption which is required by the 
free exercise clause. And basically he told the Court, this is going 
to come back to haunt you. 

He said, if you are going to throw out religious exemptions on the 
grounds that the establishment clause prohibits them, basically 
you have turned religious liberty into a very narrow realm. He 
called it between Scyua and Charybdis, and he said, you have set 
a ceiling and a floor. You have turned the religious freedom issue 
into exactly the same kind of issue we have in race discrimination 
cases about quotas. 

Are quotas a ceiling or a floor? Basically we are talking about 
what is the room that the State has to maneuver in recognizing the 
legitimate rights of both minorities and majorities to equal protec- 
tion and nondiscrimination on the basis of religion. 

You can look in the cases. Even the Civil Rights Commission, 
when it was asked to look at the issue of religious discrimination, 
took almost 15 years to look at it. All they did, and this was Jimmy 
Carter's Civil Kights Commission, not the one that I was on, was 
read the cases. However, if they had read the cases in light of the 
history that Professor McConnell and Professor Laycock have writ- 
ten about, what they would have recognized is that there are a lot 
more connections with discrimination on the basis of race, national 
original, culture, multiculturalism, you name it, all the issues are 
connected, and this bill tries to take the free exercise and take it 
out and treat it special. 

Now, I think that religious liberty is special. I think it deserves 
to be treated specially, ^d I think that that is where, if Congress 



304 

is going to invoke the eneine of its power under section 5 of the 
14tn amendment it has the obligation to give us something more 
than a vague, compelling State interest test that nobody under- 
stands precisely what it means. 

You can dress it up with all the adjectives or adverbs that you 
want, but nobody knows what it means like they know what clear 
and present danger in the other part of the amendment means, 
which is speech. We know what clear and present danger of immi- 
nent harm to the public means. I want to see religious liberty 
treated the same way we treat freedom of speech. I don't want, and 
I confound all my students in my common law class when I tell 
them there is a necessary relationship between the understanding 
of the liberty and the test which is used to effectuate it. 

I don't think that this country has had since Reynold a clear un- 
derstanding of what free exercise means. As I said in my testi- 
mony, and I will end with this point, sure, we all have a right to 
believe. Big deal. If we don't have the right to sav anything about 
it, we don't have a right to freedom of speech, and if we don't have 
the right to do and act on those beliefs in a way which is not going 
to destroy the public wheel, then we don't have a right to free exer- 
cise, either. Thank you. 

Mr. EDWARDS. Thank you veiy much. Professor Destro. 
[The prepared statement of Nlr. Destro follows:] 
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PHEPARED STATEMENT OF ROBERT A. DESTRO, ASSOCIATE PROFESSOR OF 
LAW, THE CATHOUC UMVERSITY OF AMERICA- 

Nr. ChalrMii, l would ilk* to thank th« CoMiittM for tha 

opportunity to shtr* ay vlav* on tha 'Ralivloua rraaoaa 

Raatoratien Jlet of IStl* (H.R. 1717), I am ourrantly an 

JUaoelata Profaaaor ot Law an<l Diractor of Uta Intardlacipllnary 

Proqraa In Law and Rallgion at tha celunbua School of Law of tha 

Catholic Unlvaralty of Anarlea. X taaoli Cenatltutlonal La«, • 

aa«lnar on tha rirat Aaandaant, Confllat et Lawt, and two couraaa 

In Dhloh Involva aubatantlal eonatltutlonal ^aatlonai 

Profaaalonal Raaponalbillty and Bloatblca. in addition, I hava 

•pant seat o( Ky oaroar daallnv with olvll rlgnta laauaa ralatad 

to rallfiou* llbarty, dlacrlalnatlon on tIM baala of national 

orl«ln and attuilclty, and bloathloa. TIM parapaotlva i bring to 

>qr analyala of tha Rallgloua rraadoa Xaatoratlon Aot !• 

influanoad by ay axparlanoa aa a lltigatoc, by ay aarvloa aa • 

OoMMlaalenar en tha Unltad Btataa Cooalaaion on Civil Rlfhti froa 

1M)-19(S, and aa a aoholar who continual to apaak and publlalt ia 

tbaaa flalda. 

Z eppoaa tha aaaetaant of "fha Xaltvloua Froadea Faatoratiea 

Act of mi* (anUk) in ita praaant fom, but I Houid aupport 

Convraastonal aotlon whioh la elaarly doaivnad to protaot and 

aeooanodata rall^ioua pra«tie«a auch aa thoaa involvad In 

t^pjoyaant Diritioa v. Smitl^.    Ny raaaona for oppoainf Rmx aay 

>. IN OJ. m lUN). 
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b« •umarltod t» follotni 

1. n»ou«h Ui« rraadoa to axarela* en*'* rallfloua MllAfB 
without penalty or hlndrano* frea tha govariwant la « 
fundaaantal rl^ht, I dp not ballara that oonatltutloMl Iw 
hu altlMT a robuat vlalen of wbat oonduot utat rloht 
Includaa, or a atrong aanaa o*  It* plao* In tlw lln Of • 
pluraliatlo 4a»oaraoy. 

9. Though aoat oc—intary on zaplovaaat Mvitlon r. Smith JMB 
(oouMd on tha aajorlty opinion'! Mlootlon of tha 
"oe^palllnf atato Intoraat taat," Z Mllava that tAa trua 
Ikvortanoa of 5aitA can bo undoratoed only la light of tha 
4«bata aaong tha Juatlcaa oonoarnlng both tha natiuro of 
rallgloua llbarty Itaolf. and tha rola tha eourta ahauld 
play in daflnlng and pretaotlng lt< 

S. Aa a rawalt. I baliava that tharo ara aarloua problaaw with 
tha "Rallgloua nroodoa Xaatoratlon hot of i9»l"i 

rirmt,  It ootpounte tha arrer whloh latf to tha rooult In 
nathi tha Court'a narrow undamtandlng of tha aaanlng of 
tha FrM Kxarolao Clauaa, and Ita ralationahip to otnar 
oenatitutlonal guaraataaa. 

tmeoiti,  tha title la alalaadliit. A aera aoourata doacriptlon 
sight ba "iha 'Ceivaillng stata Xntaraat Taat' 
Kaateratlon Aot of isai." 

fhlr*,  lapllclt in saotlon 7 of tha itraA li th* noaltlon that 
tha "raatoratlon" of •rallgloua liberty" under the rrae 
Kterdee cieuae oan be eecoapllabed tflthoot regard to the 
Bon-eetabllahaent g>ierantoe of the rlret Aaandaent and 
tiM aqoal proteotlen guarantee of the Peorteentb. Not 
only le thle wrong ea a aattar of tbeocy, It la dangeroua 
to rallgloua liberty. 

ftMurth, orltloel terae are left vindeflaed. Aaoag theae arei 
"burden,' "eeai^llln« etate Intereat,' and •exerolee ef 
religion." Beeauee the Cenoreee vlrea no guidanoo en 
theae laaitae, X believe that STRA aay ba gnoonacttiitlenel 
for the following reaeonai 

1) It la unoonatltutlonally vagoei 

•) Hetwlthetandlng the einreea langaege of tbe rlret 
Aaendaenti "oongreee ehaXl Beke ao law raajpaetlwg aa 
eatabilabaent of religion or prohibiting the eaerelee 
thereof . . .", Motion 1(b) porporte to autkoriae eoMO 
govarioMnt burdena on • pencn'a everolee of rellfleit. 
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3) Saotlen 7 pueporta to break th« link batman tha 
Satabllahaanfe and Fraa Bxaroiaa provlaiona of tha 
Balifjion Clauaa; and 

4) ft»»artlon of ConvraBBional povar to sat attnaarda of 
ravlaw •pplicat?!* in oonatltutlonal litigation ralaaa 
lapertant Baparatlon of Hvtn queatlOM. 

laft aa now addrma aaota of ttiesa point in turn. 

Polat On«i >«M aalifflooa Fraadoa Baatoratlon tet of i99l* Doao 
lot Mdran tha Cmtral laaoai na Kaaning of tha Froo 
iKarotaa Clauaa 

rraa axarola« oaaaa arlaa only whan raligloualyaotlvatad 

aotlon falla eutalda tha "eoaaunlty standard* tor acoaptabla 

oenduot. In aoaa Instanoaa, auch aa tha usa or payota involvad 

in 5aith, tha racial diaorlmlnatlon involvad In loh Joa»m 

Onlvmralty v. uaitM Sftf,  and tha praotlea of polygaay 

Invelvatf in MynoJda r,  Vflitad SCataa*, thia 'ooaaranlty atandartf" 

t> both wall-datinad In tha atatutery and oaaa law, and olaarly 

undarateod by tha individuala Invelvad. In othar caaaa, tha lino 

drawt batwaan aooaptabla and unaccaptcblt condiwt aotivatad by 

rallgioua baiiaf la laaa oloar. Savaral of tha 'Draft Utw cataa" 

previda uaaful axaapiaa of thia typa of altvation.4 m atlll a 

third aat of oaaat, tha conduct la ganarally aooaptabla, but tor 

rsaaona apaolfio to that ooawunity, ragulatlona arc lapoaad which 

a. W lA m (IM). 

*. M»4. la(Ufl). 

•. am, a.ff., dlMU r. UM lUtn. MI U. ai {imu Onltad ttataa V. 
Kautatti   1)1 t.m 703   (Id Cir.   It43)l  OdtM mtM 1. IM)», NO 1.1. U1 |UHI> 
kp T. Una, m 1.1. 07, n l.et. W, M I.H.M 1H (imW Arvar v. nnltad Stata*, 
M «.•. m, uhm (iiui- 



hava clthar th* purpoa* or th« •ff*ct of Italtlnf relifrlOtts 

praotle*.* 

Zn all of a»M »»m—, tha authorltlaa, paroatvtiig tlta 

railglouaiy Mtixratad oenduot to ba a tlirwt to soa* Important 

90VamMiit«l lAtaraat, taka lagal atapa to abata it.   Lat aa 

llluatrata by drawlnf a oaaiparlaon batwaan traadoa of apaanh aad 

(r**dom of rallglon. 

I ballava that fraa axaroiaa la not takan aa aariooaly aa 

fraadoa of apaaoli and praaa, av«n tbouoh taoUi am pur« ana pavtwl 

of tho rlrat AMndaant.    Tba atandard of ravlaw atftuailx appliad 

In Vraa Kxarolaa caaaa (aa oppoaad to tha atandard of ravlav 

arguably mpplieabl*) la raally quit* dlftarant froa that appilad 

la fraa apaaofc and praaa oaaaa.   Oan yeta laa«lna. (or esaapla. 

tiM outory If tha aoaatltutleml nera (or (raadoa of tba praaa 

wara atatad aa (ollowai 

*[t)ka Ciata baa a parfaot ri«bt to prohibit ... all 
.  . .   opan of(anaaa avalnat tba anllghtanad aantlaant of 
aanklnd, notwlthatandlng tha pratonaa e( Caraaa (raadea] by 
ahioh thay aay bo advooatad and praotlcad." 

auba^tuta tbo vorda "rallgloo* aoRTletlon" for "pcaaa fraadoa* 

la tha ^vatad rafaranoa aiM you &tv« pcaciaaly tiM fenaaatioa 

(•Mat nUfiaa MtMt| li pMU Mknk ala tto Ipal MOM M, » *.**. I mnwji aaailla 
tt «M ftaJil^itMaa at aaikrf JN«(Mit 1 UMK4«MlMi t. laa. WM. » (UR) 
(Uaito m nllfiaa <lKn*lHU« U afltm^ kf MlMMlriRUUM tlifaiH IWH «• kf, IN 
             •        'imhUn   '     -•  -    •• !.(. m (UM) (McUi MKlty iMUttaiii dMmli T. M«, «l.l m (unit kaattU t, kaa, 
iHM.m (IMlKtaai Bwln lm)i W. >     " ~ 
•Ir. UNI gut. aaiM, UI 1.01. UM (Unifl 
iiU4KlaMI CMni MM olit,«tji m I 
IkitkM imw «IMtw tf ptUf MM). 

M M. M (IMlKtaai Bwln In()i M. MMMaw't flknk t. dtf tf Mi lat, lU f.11. IW M 
•Ir. UNI gut. aaiM, UI 1.01. UM (Uni(Uitelo MMniUN laa)i ka*i i. kad if Miidlii 
iiU4KlaMI CMni MM olit,«tji m (« <i(. Mt), art. laM,« u. ua <iMt)     ' 



tlM Suprasa fiMirt uttllMd to d«tln* tb« Boop* of r«ll«low« 

liberty In Thm £«t* Corporction of  tha church ot J»ev» Chrlmt  c/ 

laetar fi«y *aiiit« T.  Onifcod Jt«tM.« The tMt* Cor froodoa of 

»fmeb  and proaa ar* far aor« rolsuat and «oll-d«valopad.« 

Thaa, 1( taitA la bad oonatleutlonal law. It ia not booauaa tha 

•ajerity cajaotad tba sort of aulti-faotor faalanolnQ Hbleh haa 

ooiM io ebaiaotarlsa aiteh of tha oaaa law In tha tlald of 

•ttbatantiva dua prooaaa, but baoauaa tha praoadanta upon whloh 

caata ara dafaotlva. Tha Suprasa Court'a unaaratandln« of tha 

•jctanfc of ralifleaa llbarty -•' quotad abova — haa baan a orabbad 

en* atnoa tha lata ilOOa. 

Tha only thing tha court la willing to oencada with raipaot to 

rallflowa llbarty la that b»lit la abaelutaly protaotad.* 8«M 

eonoaaalod. juat aa tha taxt of tha Pirat Jaandiant oont«i|plat«* 

that Z aay apaak «r print what la en ^r Hind, It alio 

oontaaplataa that t May act on ay rallgloua ballaf*. HMt !• 

«bat *rraa «s«i«l«a* aaana. Tha taak la to datarmliM wiiat toraa 

af eonduot ara ao uaaooaptabla that tha govarnaant Bay abata thaa 

without faar ot running •tovil of tiM Pint AMndhaitt. 

fltia ia iriiy t boilava that tha court la BaitJt waa aetually OM 

tha right traok, avan though, In tha and. It took a wrong turn. 

•. ui D.*. t, w (umu 

*. «aa gMarailxMtlU*l.ltanr, *OiMKilita|tkitJiltoi('«lihwte'lMMi«M«kr< 
Mai mJme li Maaar «a them»4am ot dpawh (MtttatlHta, UHi HMH 1). 

•.  Wtd lUtM 1. laMl*, M 1.1. l«l (UNI. 
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•oth Juatlo« SoalU'a opinion for tha avjocity In saith and 

Juailoa O'Connor's oenourrln9 opinion oorraotly fooua tlrat oa 

tha natura of tha conduct to ba raqulatad. Juatlca soaila wrotai 

(Raapondents] assert, In othar worda, titat *prohlbltln9 tha 
fraa axarolaa [of rallglon]" inciudaa ra^lrlnq any 
Individual to oDsarva a ganarally appllcabla law that 
requlraa (or forblda} tha parforaanoa of an act that hi* 
rallflloua ballaf forblda (or raqulrea). JU a taxtual 
aattar, va do not thliOt the worda auat ba glvan that 
iaanln9. It it no aora neocssary to raoard tha oellactlon 
of a oanaral tax. for axanpla. aa "ptxritlbitlng tha rraa 
axarciaa [ot  raligion]* by thota oltltana who ballava 
aupport of organltad govarnoant to ba alnfui, than It la to 
raqard tha aava tax aa •itoo  "AUiDoim nu nuuDOM ... or 
THS Praaa' ot thoaa publlablng ooapanlaa that nuat pay tha 
tax aa a condition ot ataylng in buainaaa. It la a 
paraiaalbla raadlng of tba taxt, In tha ona oaaa aa In tha 
othor, to aay that If prohlbltino tha oxaroiaa of rali«ion 
(or burdening tha activity of printing) ia not tha objaot 
Of tha tax taut aaraly tha inoidaatal aftaot of a ganarally 
appllcabla and otharwiaa valid proviaion, tba rirat 
Aaandaant haa net baan offended,  {eltatlona oaittodl 

Tha dlatlnctlon batwaan tha natura of tha conduct Involvad and 

tha aotlvatlen whloh proapta tha state to raguiata It is rurthar 

highlighted by Justice Scalla'a axpllalt reliance on tha 

raaaonlng of the Noraon polygaay eaaea to reaoh tta reaulti 

There being no oontsntlen that Oregon's drug law rapraaanta 
an attanpt to raguiata raligloua baliafa, tna ooMunloatloa 
of rallgloua beliefs, or tha raialng af one's children in 
thoaa Miiatc, tha raid to which M havs aOharMT avar ainea 
[united ftataa y,)  Aeynelda plttialy eontrois.* (aaphaaia 
•ddad) 

TtM iVM MXaa no attoapt «h«t«var to build oa tha Ceurt'a 

attaapt in aaitb to naka ac«a aanaa ot  tha la« of tha rraa 

ixaroiaa Clauta. Tha court indloatad its willlngnaaa to apply 

th* SSM aorta of standard* whloh govern the speech and praaa 

dauso, and to dafar to tha laglslatutra in oaaaa where spaeial 
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•vaaptlena ara thought to b« n«c«Mtry.    Nhat It did not in, 

howevar. waa to aaXa olaar whan rallglous aotivatton la 

Irrvlavant to Uia Flrat xaarxteant Inquiry. 

Rathar than undcrtaka tn« cnallanga of dlaoarnlnf what an 

approprlata rola tor raliqleva aotlvatlon alght ba, bowavar, t&a 

•pon«ora of tha RFRA hava takon what appaara to ba tha aaay ««y 

out:   laauniia all rallgloualy aetlvatad conduct, and lat tha 

owxitm grappla wltb tha tou«h laaua of what «akaa an Intaraat 

"eoapalling.* 

In Saitb tha Bajorlty of tha juatlcaa did anawar that quaatloni 

•hen tha oondnct la a orlaa tha intaraat In eeapalllng.    Juatloa 

O'Connor took • aora tetlviat poaltloni tha atata'a Intaraat In 

tha unlfom anforcaaant of Ita orlalnal law ia "ooapalllng" whan 

•h* ballavaa that thara ara taportant aoclal banaflta to ba 

qalnad froa unlfora «nforceaent.>   For tha dlaaantari, tha 

etata'a intaraat ia "ooBpalllng* only wban thara la avldenca that 

the rallgloua oonduot la harafuiu,   TO Ita oradit, tharafora, 

thtt court did attaiQit to grappla with tha difficult laiuaa.   Tlia 

RntA avoids thra. 

*. aritt, u« t.i. It uu (VOMBK, >. MMtlit li tta )gdpM). 

•>.   M. 1» f .et. M mi (lUdm, IraaM I iBitaU, a. llmaUi*). 
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rolnt TMt Th* oeaMlllno atat* IntmrMt t««t( atandlna BIOIW, 
providaa Inaafeicicnt protaotten for rallfiouc llbarty. 
Nora iaportaitt, RPBA aeuld net raliava praotltionara ct 
Matlva Aaarloan rallqlons of tha burdana i^oaad by lava 
•uob aa tlwt Involwad in Smith, 

Thara la no quaatlon that tha Congraaa and tha stataa oaa 

axaapt tha ralloloua uaa of payota froa tha raaon of ganaraX 

crlnlnal law If thay ao daalra. Many of tha Stataa hava don« ao. 

and it ia arguable that Con«raaa did ao toe whan it adoptad tha 

Maeriean Indian Rallgioua rrealoa Aot (XXRrAJ.u XavrattaDly, 

hoaavar, tha plaintiffa In Bmlth  navar arguad that Aixrx provided 

than with a atatutory axaaptlen.u 

Mhat la notabla about RMtA ia that it contalna no guarantaaa 

whatavar that tha pialntlffa In Smith would hava wen thair oaaa. 

Jruatlca o'cennor'a vota with tha aajerlty to affira oragon'a 

dacialon to d«ny vinaapleyaant banaflta raata on har vlaw that 

». U g.l.C. |1»M, U. K-Ml, n, n tut. tft. 

». 1W $titl«( Ongoi't trM ll Smith I ItiliatN tM Crtfn m 

net Clatr wbathar olalaanta alao (wara} urging that thay 
[wara] antltlad to axaaptien tmdar tha Aaarlcan Indian 
Mliqioua Fraadoa Aot (MRTA). Ihay rarer to tha Aet, but 
they hava not daveiopad an argument baaed on It or aaaartad 
directly that It •onehow preeapta atata law. 

kfll kW tw tlw «iU <{ (k«i«i, kihyiaa N«. T. Wtt, «H ll. wo (UW) at ii.7, citing kW 
it iMpcaduU Ma at Ut« it M-M. 

ttn* It U iiM iquaK IM tmOm fcmtft iftila fcr UH CMTt ii Lyng V. Horttmmat 
Thdiajl Ceaetery JToteetiva Amma., m l.t. ni (UN), kit iffictlTtlr nMM tan i 
•ditty If tia tiB tkioM* iMdal tki nans owt U SaitJi n, tUi w wt tto CM «ai Smith 
NI ugal orf IteiM ii tfei Onin <nrti.  na aanM enrt tf tt«|W 4i4 Mt TIM l^ag u 
cgncnlliH. «va iftct tki UliUl tmal, ui ctifti 9at rf imd* oMlflaaiy MM ttet UK il^t 
miln uetMUuMm W Mete r. Soto, a «. l|». 7M, i» Mi M, Nt. lab (im), oert. 
(fenied, in «.l. M (im|,  <alA M nfart tl ilt« I VialMl MlMct Ctefid litk eiibil 
polMHlai *( piyot* t» inMirt iTilwoi if tJM i«ll«l«a Miitri « < MMM. UMk T. Ivlgy«(t 
MfUiM, »<r. Iff. nt. ut (•. I, w r.M w* (IHI|. 
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thura !• no *Gerious[] dlsput« thtt Orvfon h«e a ooapaiilng 
interest in prohibiting th« poasMdan at payota by It* 

cltlteiw(>]* and that •a aalaotlva axaaptlon in thla caaa Mould 

sarloualy lapair Oragon'a ooBpalllng intaraat In prohibiting 

poaaaaalon of payota by it« oiil<ena.*>*    KTRA doaa notnlng to 

ehanga that oharactaritatlon. 

natm, it praotltionars ot Katlv* Miarlcan rallglona ur* to ba 

pretactad froa generally appllcabla lava vhloh hava tlM affact of 

prohibiting or burdanlng thatr ability to partlolpata in ttialr 

traditional rltuala «nd praotloaa, Cengraaa auat aot to pravida 

•paalflo protaotlon.    A bill auoh aa that Introduoad by Sanator 

Inouya provide* a usatul atartlnq point for tha diaauasion.u 

KTUi doaa not. 

Nera davaatatlng to tha UntA,  nowavar,   la th« inhvrant 

plaatlcity of ths "coapalllng stata intaraat taat" Itaalf.    K« 

aotually appllad in traa axarolaa oaaaa (and it haa not baan 

appllad In all such aaaaa, or appllad oonaiatantly),  It haa 

baooma llttla nera than a aultl-faotor balancing cast.    Ho on* 

raalLy kno««a what aakaa a atata intaraat "coapalXlnq.">*   Man 

rlrat A»andaant righta ara concarnad, vaguanaaa vhloh angandara 

u. tmith, uo i.a. tt tn« {VtmK, i. gnwRlif li tki Mwlt) 

u.   t. U», KM CHf., lit Ma. 

w. 0aa gmamrmlly Unaoi Ste IC. Mf, Uiytla of OmMraiity tn tkt 
OmtitUtJoo ot ngbtm, n 0. ai. L. m. un (Ml, Ml); Itrat OBtuU, OouaJiijiff 
CovarnaMuatai Xittaraatat An IWMiitlaJ Jkit Manaiyasd rara la 
CMwtittttionaJ MJudioation, w i-s.l. w. W (im). 
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unfattarsd dl«or«tlen In UM d»olalon-Mik«r r«iMMrs Ui« 

r«4ulatien uiwonatitutlonal. 

Xa It net ralavant that aultl-faotor balancing waa oondaanad In 

AuMvay v. Pmr fork aa providing Inadaqoaca protaetlon for reurth 

Aaandaant rlgbtaf in Duimeay,  Juatlaa Brannan wrota that 

•protaatlona Intandad by tha Praaara oould all too aaally 

olaappaar in tha oonaidaratlon and iMlanclng of Uia •ultltarioiM 

alrcuaatanoaa praaantad by dlffarant 6aa««.">« lan't tIMt 

praolaaly what happanad In Poitad 5tat«a. v.  XiM, OOidMA V. 

Halnb^Tfr,  and tynq v. Horttmoat Indian C6»»t»Ty froCactlv* 

9o why, I ask the coulttaa, doaa RFRA raly on a "taat* uhloh 

juatlca Brannan nlnaalf rajaotad •• Intdequata to protact 

oonatltutlonai rlghta In Fourth Asanitaant oaaaa? Thara ara only 

tbra* poaclbla rasponsea: 1) that ttia Coulttaa haa not thought 

about tha laaua (whioh la tha Boat llkaly anawar)i a) that tha 

authora of tha XFIU ara eoafortabla with tha daolaion to allow 

judqaa naarly unfattarad dlaoratlon In oaaaa arialng undar tha 

Xallgion Clauaa (whloh ia doubtful)) or >) that tha Congraaa 

ballsvM that tha Fraa Ixarolaa Clauaa of tha rirat teatidMnt ia 

not MM "fundaaantal* aa tha toarci) and Saiiura clauaa of tita 

Ponrth (again unllkaly). 

two yaara bafora tha atipraaa Oourt antarad judgaant In tha 

M. 4tt 1.1. M, ai (IfM) oouara £arpJbMra v. a.t,».B., -> IA ~, lU Lo. I 
Ml lUH) (MlKUii alU-Oete Mal^^ K UtanMi Ji lofMr il#l* ate tk I. 
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••cond round of th« Snith litigation, Judg* John Moonan, e( tit* 

anltad Statos Court of App«ala for tha ninth circuit and a Flrat 

AjwndBant acholar In hia own rlghtit, crltXoltad tha Suprama 

Court's unwllllnonasa to anforoa tha fraa Bxarolaa Claus* 

•coordlng to lt« tarB«u, 

ftaaarkably and ra^rattably nban Conqraaa haa found • 
national Intaroat to b« of sufficient leportanca to ba 
Incerporatad into fsdtral lagislatlon and t^at ^a^lalatlen 
haa oonflloted with tha fiaa exarclca of religion, tha 
flubraaa Court of tha Unltad Stataa haa uniforaly found tha 
national Intaraat to eutwai^h tha olaias of conaclanca and 
paralttad Conqraaa to prohibit tha fraa exaroiaa of 
rellflon in conflict with tha laqlalatlon. Ilila blaak 
raoord le nltigated bocausa tha Court haa sonatiaaa 
ralntarpratad • fadaral atatuta to aoconaodata tha Fraa 
Fxerclsa olaia.  S.a, Unitad Stataa v. 8aa«ar, }S0 U.S. 
16), S5 S.Ct. SSO, 13 L.Ed.ad 73) (1SS9)) Clrouard v. 
unltad stataa, 338 U.a. «1, «6 S.Ct. «3«, *0 L.M.  10«4 
(1946). But whara tha Fraa Exarolca clala haa baan praaaad 
and tha fadaral atatuta nut «losaad, tha result haa not 
been good for Praa Xxarolaa. Sohool boarda, 
tiunlclpalltlaa. atataa hava baan aubjaotad to tha atandard 
aat by tiM Rallgloua Clauaaa. Whan Congraaa haa 
lagitlatad, tha laqialatlva objactlva haa ovarboma tha 
olalaa of conaoianoa. Tha Aaiah hava baan foroad to 
contrlbuta to Social sactirlty daaplta thalr oontantlon that 
thalr religion praacrlbad other waya of oaring for tha 
conninity. Unltad stataa v. Laa, *ii    U.S. 2S3, 10) S.Ct. 
1051, 71 L.Bd.Id 137 (laaa). Cenaolantloua objaotora to 
war hava baan ooapallad to aarva in tha arnad forgaa 
contrary to thalc aost daaply held prlnclplaa. Hagra v, 
Larsan, 40l U.S. 4)7, »1 B.Ct. 83a, as L.ad.3d l«a (1»71). 
nke property of the Mereon ohuroh haa baan oontlaoatad by 
eongraaalonal ooasand in ordar to fores conforalty contrary 
to the rellgloua prinolplaa of tha afflloted church. Late 
Corporation of the Church of Joaus Chrlat of Latter Day 
Salnta v. Unltad Stataa, ISS U.S. 1, 10 S.Ct. 7«a, 34 
L.Bd. 47a (laoo). In all. In nineteen caaea tha oourt haa 

». $m»,  e.g., 3.f. foiaa, *., fte Bmlimvr mat tbm Pemmrm rbat Ar* 
nallll UW). 

u. LLO-e. V. Iwi]4) biiiMxiai i Sw^MteiiK Ct., Ut Ml us, H>|m CU., tW) (IMHB, i. 
<iaMtll(| 
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uplMld congrMslwtal lt«l«lation In th« fae* of th* Vr** 
•KwralM eUu»«.   ni« courts or apiMai bava   rellowvd 

Th« M»a crltielMi will apply vltk aqual totem to fcbis Oopgxaaa 

•hottia it anaot tte RnA. 

toiat thrMi uviloit la aaotlon T •€ tlw km U tba pgalUon 
thmt tka acwtoratlMi" eC "rallflwui lltacty" wdav fch* Vra* 
Bcavelaa exatw* eaa ba auoufliBhad without ragart to UM 
HOB' —tafcl iokoaat foocABtao vt tba rirot 
aqoal |c*toatiaB twarantoo oC tbo ~ 

Not only lo tltla lapllolt aaawvtlon wrong •• • Httar oC 

thoery. It !• 4*n««roua to rallqlooa llMrty.   It hmra noting 

bar* that tha ourrant atandartt of ravlow for Htabliahaant Clnaa 

eaaoa 1« not a "balanoing tast."   fbm •thrao-prongod" tMt 

ommolatod in Ltmon v. nrtsmu^ la • a«t off oonrtltutional 

ruloo Mtieh Mo long baan undaratood by botb tbo Court and 

ootnontatera u oonflnlng tita ao^a of XiM Froa KKaroiao 

gitarantaa.a 

A uaafol "ratllty oiMOk" in thla ragard la Baetieo 7 of tba 

ITRA.    Jaatloaa Qeldbarg and Harlan, oonoarring in Abinrto* 

Bohool Dirtriot v. tebmapf, w>t«d that 

TiM rint AaandBant'a .  . . t«M •raaoriptioBO ara to bo raod 
in light of tba oiaglo and abloh tha thay ara 

daalgnad to awrvo.   tbo boalo iwi'jooa eC tba rallglon eiouao 
M tbo rirat toandawt ia to araaiita and aaaura UM naioat 
poaalbla aoopa of rallglouo llborty and toloranoa tar all and 

M. H, m$ Ml It ai. 

Mm] ewtt tf llpMl. 

n. «ao, o.f., bw »aM| t. Ml**, M( Mt w, w kMJI 1 vm 

Mp Immft IbMd It fwralay SagrXaaoriag IMMM a 
I* tagal UH) tti iMt If «ki im lantM oai to b w br^M 
I km iH«*i« IM ttaMt be tl» CMttUft MoBba. 



817 

to nurtur* tiM oonditlona Mtleli acour* th« b«*t hope of 
•ttalnaant of tlMt •nA.- 

We on* Mrloutly dlsputaa tlM verity of thla otearvatlon, y*t the 

KrXA purportc to "reetoro* roUgloua llborty without regard to 

UM exteiwlve law and Utoratura on t&a Xatabllahaant ciauae. 

Vhy? Ilia abort anawar la that It would ba too poiltleaily 

axploalva. All one naad aak la whether the eponaera of nriu 

would be willing to delete nrtx Seetlen 7 and apply the 

"ooapalllna atata Intereef to all caaaa whleh arlae under tbe 

Religion Clause. I doubt they would, end refer thle Coaalttae to 

tha debate over the Cgual Aooeee Act If It haa any deubta.M 

I wight add In eloelng that, aa one of tha ettorneya wBo 

rapreeented the atudenta involved In arandoji v. Beard ot 

Uuettien ot euiJdariaad Cejitral xcheei iUat.M, ib le ooafortlng 

to know that atudenta who wlM to (erw rellgieuely-orlented 

group* en eaapua during tneir non-elaaa houra will np longer need 

to worry about tha atrlotureo of the Bgual Aooeae Aot It xnu ie 

peaeed. under VM It te arguable that thay need not enow tnat 

"non-ourrleular" groupa have been adalttad to the aonoel forua 

botora taoy oen deaand egual aooeaai tnay win be abla to raiee 

thair Free *<caroiae olauee delaa dlraetlyl Sea Saetion ((e) of 

•nu. 

M.  m M. », )M-« (Mtel I hrlM, a. nattUft) 

•^ Art *Mt if iwmM (t wai la|tt ti aoartf ot Mueiatioa of Itoataide 
Oouuaity Sehoolt v. Horgoaa, 110 a.ot. ana <i»te). 

M.   m t,m m (M at. UU), eart. daalarf, m (.i. lUt <uu|. 
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tolnC Muri crltloal tanw ar* laft uMaflnad, thus ralalnf boUi 
firat Aaandaant and Saparatlon of Powara quaatlona. 

I hava addrasaad aoaa e£ thaaa iaauaa In tha aoursa or iiy prtoc 

taatlaony and uill not rapaat thoaa polnta hara. Lat aa 

auavarita tha aubatanoa o( point tvur  by nodng Utat If ona ra«d« 

the RTRK'a "Purposa" aactlon togatbar wlUi Saotlon 7, Vhll* 

kaapXng In Bind that aoat at Ita crttloal tarM ara la(t 

und«rlnod( tha rallowing aaaaafa la lapllolti 

1) Rallgiovia Iltoarty la vary iaportant bacauaa it la a «att«r 
of Individual, private choloa. 

a) Se  laportant, in fact) that govarnnant cannot ba parrlttad 
eo dafina it, or quaatlon tha aubatance of rellgloua 
claiaa; for attasipta to do aithar would nacaaaarlly Halt 
tha (raadoB Itaalf. 

3) 6o, ifbat«var rmllgioua liberty la, It la tha purpose et 
the Free btaraiaa dauaa alone to protect It bacauaa, 

4) Whatavar tita katabliahaant dauaa doaa, RTRA {which la 
dealgned to "raatoira" ralifioua liberty] abould npi 
affect Ita Interpretation. 

XnA, in ahort, oovere quite a lot of constitutional territory. 

Aa a raault, I aubalt to you that tha ooiwerna of thoee who 

objaot to the breadth of ita language ara not unfounded. Other 

tritneaaas have apoXan about tno RFRA-abortlen oonnaotlon.  I will 

not cover that territory In ay written reaarka other than to note 

that X ahara thair eenoams. Profaaaor Lupu haa indicated to ae 

that ha aill addraae aoae of tha Saparatlon of Powara iaauaa 

releed by Mnu. i too hav* oonoerae in thia regard, and woulfl 

•laply aax the Coaalttee'e pemiaalen to addraae thoae laauea by 

way of reaponaa to hia taatiaony, ahould I diaagroe with It. 

Ittank you tor your attention. 



319 

Mr. EDWARDS. Mr. Kopetski, the gentleman from Oregon. 
Mr. KOPETSKI. Thank you, Mr. Chairman. I have a question for 

Mr. Bopp. A couple of items. Number one, abortion opponents claim 
that the general language of the constitution does not say anything 
about abortion, and therefore the right does not exist. Similarly, 
this bill before us, 2797, says nothing about abortion, but then you 
say that this legislation is a tool for those who favor prochoice. Do 
you see any inconsistencies there? 

Mr. BoPP. No, I don't. Congressman. This bill doesn't say any- 
thing about wearing yarmulkes or smoking peyote, but this bill is 
about wearing yarmulkes or smoking peyote, because if it is 
claimed that there is a religious motivation to do so, then this bill 
would require that any restriction on doing so would be subject to 
a compelling interest. And we know that people are making a very 
expansive claim that they have a religious motivation to have an 
abortion. And therefore, when they make that claim under this bill, 
it will be subject to a compelling interest test, which we know his- 
torically has shown that abortion restrictions will not survive. 

Mr. KOPETSKI. Could I have another question? It is a policy 
issue. 

Mr. GAFFNEY. May I comment on Mr. Bopp's reply? I think part 
of the problem with Mr. Bopp's reply is that it is almost innocent 
of the reality of the change that happened since Ronald Reagan 
was elected President. As I understand the count, the Federal judi- 
ciary is now composed of approximately 60-some-odd percent of ap- 
pointees of either Mr. Reagan or Mr. Bush. It certainly is the case 
that the Supreme Court of the United States is a result of the ap- 
pointment power which is obviously one that the executive branch 
does not exercise unilaterally, but does so in consultation with the 
other bodies that are not mentioned in this committee. 

The fact is that we now have a court that is not likely to find 
in the 14th amendment the specific guarantee that those who want 
a policy of abortion on demand to be sustained. And for them to 
turn to the legislation that is before this committee and use that 
as the basis for a policy of abortion on demand strikes me as highly 
implausible. 

Mr. Bopp. Are you going to guarantee that that is going to con- 
tinue forever, that we are going to have appointees by Reagan, 
Bush, Quayle, and every other political person that you might sup- 
port that you think might ignore what is the legislative intent for 
this bill, which is to provide a claim for abortion? 

Mr. GAFFNEY. NO, I can't guarantee who is going to sit on the 
Court any more than any member of the Senate or someone on the 
staff of the White House would do. I am merely pointing out that 
the current climate of the consideration of this bill is one of the 
things that has been brought into the controversy. 

Mr. KOPETSKI. I want Mr. Destro to comment, but I wanted to 
say that I don't think the Supreme Court on this issue is going to— 
they are going to put social engineers on this issue. They are going 
to make a political decision, not a decision based on law. That is 
where I come from and everybody in the United States has all 
kinds of opinions, I hope, on this issue, because we certainly have 
been talking about it a lot. Mr. Destro, would you like to comment 
as well? 
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Mr. DESTRO. Sure, I would, but I would like to again bring up 
kind of the middle between the two positions here. I think that 
there is a danger of relying, as Professor Gaffney suggests, on the 
percentages of Reagan and Bush appointees, in the sense that a 
Reagan appointee. Justice O'Connor, in the Smith case found a 
compelling State interest to uphold the State of Oregon's views 
against native Americans chewing peyote. I don't think that is 
going to change. 

This bill would not have changed the results in Smith, and what 
you have is a deference to the legislature by those Justices, and it 
seems to me that taking that with the legacy of religious discrimi- 
nation in this country, that is why Judge Noonan's list is so inter- 
esting and useful, that it seems to me what you are going to wind 
up with is lists like that after this case. 

It is going to be a signal. You are not going to change these 
Reagan and Bush appointee judges. They are still going to defer to 
legislatures and find compelling State interest in areas where I 
don't think they ought to be finding them. So my position is let's 
have Congress spell out what the compelling interest will be. That 
way you can find their discretion both ways. 

Mr. KOPETSKI. Mr. Bopp, I would like a policy statement. I don't 
know if you had the benefit of yesterday's hearing or not. 

Mr. Bopp. Yes. 
Mr. KOPETSKI. Good. I was interested in the issue of a choice in 

terms of what is more important. Sometimes we have to make dif- 
ficult choices in our society, and as legislators between close calls, 
if you will. If untested—or if not changed, do you see the potential 
for continued erosion of religious freedom rights in the United 
States? 

Mr. BOPP. Well  
Mr. KOPETSKI. This is a yes or no question. 
Mr. BOPP. AS an attorney who handles private cases and who has 

handled cases regarding religious freedom, I think we have a legiti- 
mate concern about the adequacy of protection of religious freedom 
in our country, both by courts, by legislatures, by Congress for that 
matter  

Mr. KOPETSKI. By city council, school boards- 
Mr. BOPP. And by private organizations who show animosity 

against various religious groups, try to exclude them from the polit- 
ical process, as the ACLU is constantly criticizing the involvement 
of Catholics and others in the political process. I think we have a 
serious problem of religious intolerance. But I think the nature of 
your responsibility and Congress' responsibility is, when you have 
difficult things to reconcile, that they, your job is to reconcile them. 
Religious  

Mr. KOPETSKI. I want you to answer the question, though. 
Mr. BOPP. I thought I was. 
Mr. KOPETSKI. Well, let's back up, then and start over. Is there 

a significant threat to the exercise of religion in the United States 
today? 

Mr. BoPP. I thought I answered that. Yes, I believe there is. 
Mr. KOPETSKI. Do you think that legislation is necessary to pro- 

tect free exercise of religion? 
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Mr. Bopp. National Right to Life has no position on that. As a 
private litigator, I think that legislation would be appropriate in 
this area. I don't think—I don't think that legislation protecting re- 
ligious liberty should be held hostage by those that demand further 
protection for abortion. I think that is what is happening here. I 
think some people have bought into that as a necessary pre- 
condition to restoring religious liberty. I think that should be re- 
jected. 

Mr. KOPETSKI. So you don't think—I am trying to—^you don't 
think that the threat to the exercise of religion and individual reli- 
gious practices is so great as to say that in this value judgment, 
that maybe, maybe there will be some cases where people will 
argue the abortion issue in terms of a religious exercise, that is so 
great therefore to overcome that issue? 

Mr. BOPP. I think that the threat to religious liberty is serious. 
I think this bill poses an equally serious threat to protecting un- 
born children from abortion. And I also believe that if you don't 
have life, as the Supreme Court said in 1972, the right to life is 
the right to have rights. When the unborn is killed, the unborn is 
not only deprived of their right to life but their right to religious 
liberty, the right to equal protection, the right to free speech, to all 
other legal protections, and therefore it is a serious proposition 
when we are talking about ending a person's life. 

Mr. KOPETSKI. I am trying to get a value judgment out of you. 
What is more important to you, the issue, the right to life issue as 
you represent it, or religious freedom in America? 

Mr. BopP. I wouldn't want a society without both. And, you 
know, that is the difficult task that we have here in  

Mr. KOPETSKI. If it gets down to that choice, which do you 
choose? 

Mr. BOPP. That is absurd. If you are being required to choose, 
you should turn to those who are requiring you to choose between 
liberty and life and tell them you won't choose. Because without 
both—I mean, what is the point of one without the other? There 
is no point. 

Mr. KoPETSKl. Well, see, I am not able to walk over and tell the 
Supreme Court to quit slowly eroding the religious freedoms of 
Americans. I don't want a—across the street and do that. I do it 
in this hearing room through legislation. 

Mr. Bopp. That is right. And therefore you do have the choice. 
You will be voting on this legislation. You will be voting for or 
against an amendment which would exclude abortion. You will be 
assisting in defining what it is this bill does. And if you vote to ex- 
clude life but to support only religious freedom, then you have 
made a choice. And as far as I am concerned, who wants to live 
in a society in which government can take your life, but if they 
allow you to live, then you can have religious freedom? That is not 
the kind of society we should be required to live in. 

Mr. KoPETSKi. I appreciate your comments. Thank you very 
much. 

Mr. GAFFNEY. If I could, again, just respond briefly, like Mr. 
Bopp I cherish a republic in which both life and liberty are pro- 
tected, so I don't think that divides us. What divides us is a prac- 
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tical judgment about whether or not this legislation would have the 
effect that Mr. Bopp imagines it would. 

We heard the principal sponsor of the legislation say that the 
claims that have been put forward, which he has presented, Mr. 
Bopp has presented in his extensive memorandum, which is before 
the committee, have no substance. That was Mr. Solarz' testimony 
this morning. Getting that statement out of Uie principal sponsor 
of the legislation, I think, was very important. 

In the colloquy with Mr. Hyde, it then developed around the dif- 
ficult issue of whether or not compelled or motivated was the ap- 
propriate language to define it. With Mr. Destro, I also applaud the 
effort to get sharper definition and clarity into the definition sec- 
tion. 

I am not trying to say this bill can't be revised in the markup. 
You all have been around the hill long enough to know that is ex- 
actly what a committee does and that any witness who comes be- 
fore you to tell you you can't do that is just a little bit naive. 

But let me just say that part of the reason why compelled won't 
work, Mr. Hyde, is that perhaps there was a moment in your life 
or mine when, as Roman Catholics, we would have prayed the ro- 
sary. It might also be the case that maybe you say it every day, 
maybe you don't. But it is totally irrelevant as to the centrality of 
that practice in our religious faith and our religious life as to 
whether or not that practice is compelled by some teaching of our 
church. We may do it out of devotion, out of desire, that doesn't 
really fit some formalistsic legal definition of the verb to compel. 

We do lots of things in our religious exercise that are not com- 
pelled. We need to find language that is appropriate to take care 
of the concerns that this committee has. But whether we will do 
it on the basis of simply characterizing our opponents as those who 
are holding legislation hostage, and this kind of war-like military 
imagery that has arisen is, I think, implausible, it is not likely. 

There are five Justices in the Supreme Court who have already 
articulated at one time or another their personal view that there 
is a compelling governmental interest in the protection of life. I 
don't think that Mr. Kopetski is put to a hard choice between life 
and liberty by the legislation that has been introduced by Mr. So- 
larz. It simply is a way of telling not simply the courts, but all the 
bureaucrats of the land that religious liberty needs to be defended 
with greater vigor. 

Mr. EDWARDS. Thank you very much. Mr. Hyde. 
Mr. HYDE. Thank you, Mr. Chairman. I am not as confident as 

Dean Gaffney is in the personae of the U.S. Supreme Court at all. 
There was a case, Johnson Controls, that involved a company 
which did not want its women employees who were pregnant work- 
ing around battery acid, because they didn't want to get sued for 
deformed children being born. And they had what I thought made 
a lot of sense, a regulation against that. But some women thought 
that was a violation of title 7. 

They were being discriminated against because of their gender. 
And they sued. By God, they won. And the Supreme Court, with 
Justice Scalia on it, upheld title 7. They didn't find in the recesses 
of their souls concern for the unborn, being bom as a thalidomide 
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child. They said Congress has told us what to do. We are going to 
do what Congress said. 

Now, why wouldn't that same cast of characters, I don't mean 
that pejoratively, feel the same way about this bill, where we tell 
them, you ain't going to mess with a right to abortion with any of 
your restrictions unless there is a compelling State interest, and we 
haven't foimd a compelling State interest. And in Webster thev 
found it a liberty interest. So you have a confidence that I dont 
begin to share. 

Mr. EDWARDS. If the gentleman will yield, that would be decided 
under compelling interest standard. 

Mr. HYDE. If you quote Justice Rehnquist, where is the  
Mr. EDWARDS. That was decided before Smith, though. 
Mr. HYDE. Of course it was. But they talk about Roe v. Wade not 

in terms of compelling State interest, but in terms of a liberty in- 
terest. Let me just quote from the decision. This is 09 Supreme 
Court 305 A, Justice Rehnquist, announcing the judgment of the 
court. 

"The experience of the Court in applying Roe v. Wade to later 
cases suggests to us there is wisdom in not attempting to elaborate 
the fundamental differences between a fundamental right to abor- 
tion, a limited fundamental right, or a liberty interest protected by 
the due process clause, which we believe it to be." 

Now, that is far from a compelling State interest. If Dean 
GafFney doesn't have a comment, I am sure you do, Professor 
Destro. 

Mr. DESTRO. I am sure he does have a comment, but I think 
there is something else here, too. During the oral arguments in 
Casey, Justice Stevens put the Solicitor General through his paces 
on the issue of where do you find a compelling State interest in the 
protection of fetal life. 

Mr. HYDE. YOU dare not call it a person, because the Supreme 
Court in Roe said whatever it is, it is not a person within the 
meaning of the 14th amendment. So it is already devalued, at least 
if Roe has any salience today. 

Mr. DESTRO. The whole question of how you extract a compelling 
State interest on this question is really the reason why, I think, 
people are having problems with this with respect to abortion, not 
with respect to—-I think you can deal with it by changing the lan- 
guage of the test. But I am going to go back to Dean GafFney, be- 
cause the question was aimed at him. 

Mr. GAFFNEY. What I said, Mr. Hyde, is that there are five mem- 
bers of the Court before the addition of Justice Thomas, and I be- 
lieve my count is correct, before the addition of Justice Souter, who 
had in a variety of places, not in any single majority opinion for 
the Court, intimated that Justice's own view, that the Government 
does have a compelling interest in the protection of life. 

Mr. HYDE. Notwithstanding what Justice Rehnquist says in Web- 
ster, where he says there is a liberty interest protected by the due 
process clause which we believe it to be. Notwithstanding that. 

Mr. GAFFNEY. Notwithstanding that. Notwithstanding that. The 
liberty interest that is articulated is with respect to the woman 
who is attempting to terminate the pregnancy. In Webster, the Jus- 
tices who joined the plurality opinion were Rehnquist, White and 
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Kennedy. The citation is at 492 U.S. at 519 and the language is 
as follows. 

"The State's interest, if compelling after viability, is equally com- 
pelling before viability." Those three Justices, Rehnquist, White 
and Kennedy. 

Scalia, concurring in—sorry, in—also in Webster, said that that 
part of the plurality opinion alone should have overridden Roe, to 
get back to Mr. Kopetski's comment. There is forming a coalition 
of some Justices who would depart from that and overrule that 
precedent. 

The fifth Justice is Justice O'Connor who reflected her view in 
Thomburg. That is found in 476 U.S. 747. Her concurring opinion, 
"The State has compelling interest in ensuring maternal health 
and in protecting potential human life, and these interests exist 
throughout pregnancy." That is without adding Justice Souter  

Mr. HYDE. Wnere was the compelling interest to protect fetal life 
in Johnson Controls? 

Mr. GAFFNEY. I think the Johnson Control case cuts quite the 
other way. Congressman Hyde. In that case, there was very specific 
statutory language that the Congress had put into title 7 with re- 
spect to the BFOQ exception, the bona fide occupational qualifica- 
tion exception. 

The language most naturally referred to the ability to do a job. 
That is to say, for example, if Mama's Pizza wants to have a very 
Italian looking woman presenting a pizza, I presume Congress 
would have no difficulty with that. 

On the other hand, if it was raw sex discrimination or racial dis- 
crimination, note there is no BFOQ for race, there we get a lot 
clearer about what was meant by compelling State interest. I think 
it is perfectly clear if you go back to Brown and the board, Right 
to Loving in Virginia in the Warren Court system, it meant that 
no interest that the Government could articulate that could justify 
some of the shameful episodes of Jim Crow would be sustained by 
the Court. We haven't had that kind of commitment for religious 
freedom. That is what I think is the problem. 

There are, I agree with Bob Destro, that we have a huge edu- 
cational task to persuade people that religious convictions are 
every bit as entitled to protection in this country as what the secu- 
lar views of life might be as well. I would not agree to a situation 
or an interpretation in which only nonreligious views are the ones 
which prevail in court, but that we should have a standard that ap- 
proximates the obliteration of Jim Crow is exactly what I think we 
ought to be heading for. 

Mr. HYDE. All I know is the Court did not find any State interest 
sufficient to  

Mr. GAFFNEY. If wasn't called upon to do so. 
Mr. HYDE. The argument of the business—women of childbearing 

age. Well, Mr. Bopp, you have a comment? 
Mr. BOPP. The claim that we don't have to worry about abortion 

statutes because in separate opinions certain justices have ven- 
tured their opinion that there is a compelling interest in unborn 
life is simply wholly inadequate and unsatisfactory. I am first 
amazed. My 15 years of litigating abortion cases counsels me to be 
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careful about predicting what the Supreme Court will do in a fu- 
ture case. 

It is remarkable how definitively we hear predictions by people 
who should know about what a court is going to hold in a future 
case. But I have been litigating this question. I helped coordinate 
the amicus briefs that were filed in tne Casey case. And what we 
are telling the U.S. Supreme Court is to decide—is to overturn Roe 
not by finding a compelling interest, but by saying that there is not 
a fundamental right to an abortion. 

In other words, the people that are litigating it are urging the 
Court not to take the tack that some people are so confident they 
will in some future case, but quite a aifTerent tack, one that does 
not resolve the compelling interest question. 

But frankly, all of this is irrelevant, and Johnson Control shows 
how irrelevant all of this discussion is. The question before Con- 
gress, when they decide a case under—excuse me. The question be- 
fore the Court when they decide a case under RFRA is going to be, 
what did Congress intend when they passed that statute? And 
when they look in this section about compelling interest, they are 
going to ask the question, did Confess when they passed this stat- 
ute think that there is a compelling interest in unborn life when 
they passed the statute? 

And the Court will use the well-established canon of statutory 
construction in which the Court most recently announced in the 
Franklin case in a decision handed down in February of this year, 
that, "we evaluate," that is, the Court, "We evaluate the state of 
the law when the legislation was passed." And then they further 
said, absent any contrary indication in the text or history of the 
statute, RFRA in this case, we presume Congress enacted this stat- 
ute with the prevailing traditional rule, in other words, what was 
legal at that time, in mind. 

What is legal right now, not in the future, perhaps, but right 
now, is the Court's nolding in Roe that there is no compelling inter- 
est in unborn life throughout pregnancy. It is in the face of John- 
son Controls, which 'hows that this Court takes seriously what 
Congress does. It looks to what Congress is trying to do, not what 
they would like to do. Five of them would probably like, if they 
were legislators when Congress passed title 7, to include protection 
for the unborn, because they have announced that they view that 
protection to be compelling. But they didn't look to themselves. 
They looked to what Congress did. 

Did Congress intend to take into account the protection of un- 
born life when they passed title 7? They didn't add that to the stat- 
ute. They took Congress' intent seriously. And it is seriously a 
question right now because the state of the law is that there is no 
compelling interest in unborn life throughout pregnancy. That is 
what the Court is most likely to look to. Unless that is fixed, then 
this statute will in effect exclude huge numbers of people from pro- 
tective abortion laws. 

Mr. GAFFNEY. Could I just say  
Mr. EDWARDS. I am sorry, we have two valuable witnesses. It is 

not fair to them not to hear them with some leisure. The only com- 
ment I will make is that we are going to make it very clear that 
this is neutral, that we are not involved in one way or the other 
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in this law, and we thought that this bill was a simple bill that re- 
turned the law to a previous standard under which Webster was 
ruled by the Supreme Court so far. So that is what we have in 
mind, and so far nobody has convinced me that there is some hid- 
den part of this bill that is aimed at abortion. But we will see. 

Mr. HYDE. Would the chairman yield for just a sentence or two? 
We won't get into this, and we don't have time, and more is the 
pity, I am sorry to say, but I am interested in the constitutional 
question as to whether Congress has the power to set a standard 
of review for the Supreme Court, whether we can tell them, com- 
pelling State interest, any of the other standards, rational basis, 
whether we as a coequal branch can project our power into the ju- 
diciary and tell them what standard review on constitutional ques- 
tions, first amendment interpretation, they shall exercise. 

Mr. EDWARDS. We are going to have a shot at that with the next 
two witnesses. Thank you very much. 

Mr. HYDE. Mr. Chairman, the panel that will testify before us 
now is a very distinguished one composed of Prof Douglas Laycock, 
who holds the Alice McKean Young regents chair in law at the 
University of Texas at Austin. Professor Laycock has studied, 
taught and written about religious liberty for 15 years. 

Pro. Ira Lupu is a professor of law at the George Washington 
University. Professor Lupu has written extensively on the religion 
clauses of the first amendment, including an article entitled, "Stat- 
utes Revolving in Constitutional Law Orbits." That will be pub- 
lished by the Virginia Law Review. 

Mr. EDWARDS. We welcome both witnesses. Will you please raise 
your right-hand? 

[Witnesses sworn.] 
Mr. EDWARDS. Thank you. We will hear from Professor Laycock 

first. Without objection, the full statement will be made a part of 
the record. 

STATEMENT OF DOUGLAS LAYCOCK, PROFESSOR OF LAW, 
UNIVERSITY OF TEXAS, AUSTIN, TX 

Mr. LAYCOCK. Thank you, Mr. Chairman. I think the committee 
understands bv now why this bill is needed and I am not going to 
review all of that. The Court's decision in Smith creates enormous 
problems for people of faith. The key thing to understand is that 
legislators cannot solve those problems with individual exemptions 
enacting one statute or religious claim at a time. That path leads 
to an endless series of battles at every level of government. 

Professor Lupu has written that in that sort of process, legisla- 
tors will always favor mainstream faith. He concludes that exemp- 
tions in individual statutes are always discriminatory. I agree, and 
even unconstitutional. I don't think they are unconstitutional, but 
they will turn out to be discriminatory and they will leave out lots 
of group? that need protection. That is why the Religious Freedom 
Restoration Act is the solution. 

It will legislate across the board a right to argue for religious ex- 
emptions. RFRA treats every faith and every government interest 
equally. It subjects every claim to the same rule of decision, the 
compelling interest test, and that equal application of a uniform 



327 

principal to all faith and government interests is the intent of the 
bill. 

The competing bill violates that principle. It takes three sets of 
claims, puts it outside the compelling interest test. Those three ex- 
ceptions inject into the bill the three most divisive issues of our 
time. If I had set out to draft amendments that would prevent the 
enactment of any bill, I could not have done better than these three 
amendments. I am not sure I would have been smart enough to 
think of them. But I could not have done better. 

Now, for all practical purposes, the free exercise right to abortion 
was rejected in Harris v. McCray, which is not going to be over- 
ruled in this bill. It may be overruled on one issue, but certainly 
not on other important issues. The standing rule in Harris pre- 
cludes any broad-based religious challenge to abortion laws. Anv 
RFRA challenge would have to proceed one woman at a time with 
judicial examination of her individual beliefs. 

Harris holds that organizations cannot present a religious claim 
to abortion. Now, what would the woman have to show about her 
individual religious beliefs? She has to say that her desire for abor- 
tion is compelled by or at least motivated by her religion. Now, 
what does motivated mean? It means because of her rengion. It is 
not enough to say permitted by her religion. It is not enough to say 
abortion is consistent with her religion. Religion has to be the rea- 
son for her abortion. It has to be the motive, not nudged by, not 
a lot of personal reasons and a little bit of a religion reason, not 
I wanted a career so I talked to my minister and he said go ahead. 

Courts have dealt with this problem of mixed motive in cases of 
mixed religious and political and religious motive, and the domi- 
nate motive has to be religious. Let me review the impact of put- 
ting in this bill—the impact on religious liberty generally on re- 
stricting protection simply to religious compulsion. 

There is a case in the second circuit that says prayer is not the 
exercise of religion, because people aren't compelled to pray at any 
particular time or place. The Court said maybe Muslim prayer was 
free exercise because they have to pray five or six times a day but 
Christian prayer is not protected. 

There is a case in the Supreme Court in Washington that says 
becoming a minister isn't protected because no one is required to 
become a minister. A case in Kentucky that a leading reform group 
inside the church is not compelled because no one is compelled to 
do so. 

In Boston, the Boston Landmarks Commission argued there was 
no free exercise right to decide where the altar should be and 
whether the priest should face the people or serve the mass with 
his back to the people, because he wasn't compelled to do it either 
way. Therefore the Landmark Commission compelled him where to 
put the altar. The Supreme Court decided it under the State con- 
stitution and avoided the terrible body of law that the U.S. Su- 
preme Court has created. 

Those are extreme cases but real ones; what you will end up with 
if you start down this road. So you have to protect practice that is 
motivated by religious belief But the compelling interest test is a 
balancing test. The core of pretext is for religious compulsion and 
ritual. If the practice is only motivated by religion, it is going to 
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be easier to outweigh that. It will be easier to show a compelling 
interest in it. 

If it is only nudged by, it would probably not be considered at 
all, but certainly very easy to override with a compelling interest. 

We are not making these claims in Utah into free exercise 
claims, but it would be a terrible mistake and a terrible blow to re- 
ligious liberty to confine this bill only to compulsion. 

Now, the important point is that none of this matters unless the 
Supreme Court overrules Roe v. Wade, and in a world where Roe 
has been overruled, the State's interest in preserving unborn life 
will be a compelling interest, and a compelling interest will be a 
complete defense to any claim under RFRA. And interest in unborn 
life will be compelling even if Roe is overruled on the ground that 
the constitutional right to privacy does not extend to abortion. 

Why doesn't the right to privacy extend to abortion? How is abor- 
tion any different from the right to marry or have children or the 
right of a grandmother in east Cleveland to live with her grand- 
children? It is different because the life of the unborn child is at 
stake. There is no other difference. If the Court draws the line, the 
unborn child is the only reason for the line. 

Successful abortion claims under RFRA are imaginary. But St 
Agnes Hospital is not imaginary. Congressmen, even if abortion is 
the only issue you care about, you need this bill, and if you also 
care about anything else that churches do, you need this bill. 
Catholic money supporting gay rights groups in Georgetown is real. 
Unwed mothers suing for the right to teach in schools is real. 
Mother Theresa's shelter for the homeless being shut down is real. 

On the way to Washington, I thought of some more. I would like 
to complete that list and submit it for the record as an appendix 
to my testimony, Mr. Chairman. Thank you. I simply don't under- 
stand why elements of the prolife and traditional values movement 
have allied themselves of people who are suspicious of all religious 
exemptions. Conservatives need this bill as much as liberals. Main- 
stream churches need it as much as minority faith. Legislators who 
don't want their bills to become unintended instruments of persecu- 
tion need the bill. Fight out public funding and tax exemptions, but 
fight them out in single bills. 

Let me say a little bit about some of the questions that came up 
in the last panel. It was suggested the prochoice people are holding 
this bill hostage and that is simply the reverse of the truth. The 
Erochoice people would have said, the right to abortion is protected 

y this bill. They didn't get that clause. They sort of floated it at 
one point. They asked the drafting committee to put it on. Nobodv 
in the drafting committee took it seriously. They accepted a bill 
that doesn't say anything about abortion and applies the same 
standard to all claims. 

It is Mr. Bopp who is holding the bill hostage to inject abortion 
into a bill that is about religious liberty. Mr. Bopp said, legislative 
intent will control. That is what the Court looks at. You heard the 
chief sponsor this morning say what the legislative intent is. This 
is not an abortion bill. This bill is neutral on abortion. People can 
make their arguments about it, but we know what the compelling 
interest test is going to produce. 



And finally, if the concern is that Congress is somehow codifying 
the law of Roe v. Wade because it hasn't quite been explicitly over- 
ruled yet, and the five Justices who say unborn life is a compelling 
interest haven't yet said it all in the same opinion, we can deal 
with that. We can put a clause in this bill that says nothing in this 
act shall be construed to express a congressional opinion on wheth- 
er any particular governmental interest is compelling. That is con- 
sistent with the principle of the bill because it is universal. But we 
can't institute an abortion claim because nobody has succeeded in 
drafting language that the wide disparity of opinions in this body 
will agree is abortion neutral. Silence is neutral. 

The clause they want to draft is not neutral. The red light is not 
on, but can I say a word about Johnson Controls? 

Mr. EDWARDS. Thank you very much. Professor. 
Mr. HYDE. Can he speak about Johnson Controls? 
Mr. EDWARDS. I thought he said gun control. Yes, of course you 

can. As long as it is not gun control. 
Mr. LAYCOCK. The key to Johnson Controls, Mr. Hvde, is that the 

compelling interest test wasn't in the statute. Johnson Controls 
was under title 7, which had a very specific provision, no person 
shall be denied a job because of her sex. And exactly what Johnson 
Controls was saying was, no woman can work in this plant. So the 
provision is squarely applied. It was quite specific language. And 
the defense was not nearly so general. 

Picking up all important countervailing interest as the compel- 
ling interest test, the defense used very specific language about 
bona fide occupational qualification. I believe the Court could have 
stressed bona fide qualification and said, it is not just the ability 
to do the job. Occupational qualifications could be understood more 
broadly and the Court didn't do that. They took the natural mean- 
ing of the language. 

But they couldn't say protecting the unborn child is a compelling 
interest and therefore this title 7 claim fails, because compelling in- 
terest was not a defense under the statute before the Court in 
Johnson Controls. Compelling interest will be a defense under the 
statute before this committee, under RFRA. 

Mr. EDWARDS. Thank you, Mr. Laycock. 
[The prepared statement of Mr. Laycock follows:] 
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Statement of Douglas Loiycock 
Professor of Law, The University of Texas 

May 14, 1992 

My name is Douglas Laycock, and I hold the Alice 
McKean Young Regents Chair in Law at The University of 
Texas at Austin. I have studied, taught, and written about 
religious liberty for fifteen years. I am testifying in my 
individual capacity as a scholar; The University of Texas takes 
no position on these bills. 

I appear to urge adoption of H.R. 2797, the Religious 
Freedom Restoration Act This bill is urgendy needed to protect 
the free exercise of religion from the Supreme Court's decision 
in Employment Division v. Smith} That case held that federal 
courts can not protect religious exercise from formally neutral 
and generally applicable laws. In effect, the Court held that 
every American has a right to believe his religion, but no right 
to practice it. Religion cannot be singled out for discriminatory 
regulation, but religion is fully subject to the entire body of 
secular regulation. 

In a pervasively regulated society, Snuth means that 
religion will be pervasively regulated. In a society where 
regulation is driven by interest group politics, Snuth means that 
churches will be embroiled in endless political battles with 
secular interest groups. In a nation that sometimes claims to 
have been founded for religious liberty. Smith means that 
Americans will suffer for conscience. 

The Religious Freedom Restoration Act would greatly 
ameliorate these consequences. The bill would enact a statutory 
replacement for the Free Exercise Clause. The bill can work 
only if it is as broad as the Free Exercise Clause, enacting the 
fundamental principle of religious liberty and leaving particular 
disputes to further litigation. 

494 U.S. 872 (1990). 
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In this statement I review historical and contemporary 
examples that illustrate the need for this bill, describe the 
dynamic of interest group politics that is the greatest threat to 
religious liberty under Smith, explain the compelling interest test 
that is central to the bill, explain why RFRA is far superior to 
the competing bill, and explain why the bill is within the power 
of Congress to enforce the Fourteenth Amendment 

I also urge the Committee to make specific findings of 
fact in support of the bill: that formally neutral, generally 
applicable laws have historically been instruments of religious 
persecution, that enacting separate religious exemptions in every 
statute is not a workable means of protecting religious liberty, 
aiid that litigation about governmental motives is not a workable 
means of protecting religious liberty. 

L Some Relevant History 
The founding generation of Americans had a vision of a 

society in which religion would be entirely voluntary and 
entirely free. People of all faiths and of none would be 
welcome. Minority religions would be entitled not merely to 
grudging toleration, but to freely and openly exercise their 
religion. Even in their largely unregulated society, the Founders 
understood that the free exercise of religion sometimes required 
religious exemptions from formally neutral laws.^ Guarantees 
of free exercise and disestablishment were written into our 
fundamental law in state and federal constitutions. The 
simultaneous American innovation of judicial review made those 
guarantees legally enforceable. 

The religion clauses represent both a legal guarantee of 
religious liberty and a political commitment to religious liberty. 
The religion clauses made America a beacon of hope for 
religious minorities throughout the world. The extent of 
religious pluralism in this country, and of legal and political 
protections for religious minorities, is probably unsurpassed in 

' Miciiad W. McConnell, The Origins and Historical Understandings 
of Free Exercise of Religion, 103 Harv. L. Rev. 1409. 1466-73 (1990). 
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human experience. Religious liberty is one of America's great 
contributions to civilization. 

But a counter-tradition also runs through American 
history. We have not always lived up to our ideals. There has 
been religious intolerance in America; there have even been 
religious persecutions in America. The New England theocracy 
expelled dissenters, executed Quaker missionaries who returned, 
and most infamously, perpetrated the Salem witch trials. 
Colonial Virginia imprisoned Baptist ministers for preaching 
without a license. American slaveowners totally suppressed 
African religion among the slaves, in what one historian has 
called "the African spiritual holocaust"' 

Hostility to Catholics produced anti-Catholic political 
movements, mob violence, and church burnings in the 19th 
century. Catholic children were beaten for refusing to read the 
Protestant Bible in public schools. In the 1920s, the Ku Klux 
Klan and other Nativist groups pushed through a law in Oregon 
requiring all children to attend public schools; the effect would 
have been to close the Catholic schools. 

The Mormons fled from New York, to Ohio, to Missouri, 
to Illinois, to Utah. They were driven off their lands in 
Missouri by a combination of armed mobs and state militia. 
Their prophet was murdered by a mob while in the custody of 
the state of Illinois. The federal government prosecuted 
hundreds of Mormons for polygamy, it imposed test oaths that 
denied Mormons the right to vote, and finally it dissolved the 
Mormon Church and confiscated its property. The Supreme 
Court upheld all of these laws in a series of cases in the late 
nineteenth century.* 

' Jon Buder. AWash in a Sea of Faith 129-63 (1990). 

* Late Corp. of the Church of Jesus Christ of Latter Day SaiMs v. 
United States, 136 U.S. 1 (1890); Davis v. Beason. 133 U.S. 333 (1890); 
Reynolds v. United States, 98 U.S. 145 (1878). 
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From the late 1930s to the early 1950s, towns all over 
America tried to stop Lie Jehovah's Witnesses from 
proselytizing. These towns enacted a remarkable variety of 
ordinances, most of which were struck down. The Court's 
decision in Minersville School District v. Gobitis,' upholding 
the requirement that Jehovah's Witnesses salute the flag, 
triggered a nationwide outburst of private violence against the 
Witnesses. Jehovah's Witness children were beaten on 
American school grounds.' 

This thumbnail sketch of religious tolerance and 
intolerance in American history is relevant to the Religious 
Freedom Restoration Act for two reasons. Most obviously, 
history shows that even in America, government cannot always 
be trusted to protect religious liberty. Judicial enforcement of 
free exercise is not foolproof either, but it is an important 
additional safeguard. 

This history of religious intolerance is also relevant in a 
more specific way. The law that would have closed all the 
Catholic schools in Oregon was a formally neutral, generally 
applicable law. The polygamy law that underlay much of the 
Mormon persecution was a fonnally neutral, generally 
applicable law. The flag salute law invoked against Jehovah's 
Witnesses was a formally neutral, generally applicable law. 
These formally neutral, generally applicable laws were central 
to three of the worst religious persecutions in our history. 

The Court upheld the polygamy law in Reynolds v. 
United States.^ It upheld the flag salute law in Gobitis, 
although it later struck down a similar law under the Free 
Speech Clause.' Reynolds and Gobitis are the two precedents 
principally relied on in Snuth; the Court was simply oblivious 

' 310 U.S. 586 (194b). 

• Peler Irons, TTu Courage of Their Convictions 22-35 (1988). 

' 98 U.S. 145 (1878). 

* West Virginia Board of Education v. Bamette, 319 U.S. 624 (1943). 

4 
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to the shameful historical episodes of which these cases were a 
pan. The law closing Catholic schools was struck down in 
Pierce v. Society of Sisters^ a decision cast in serious doubt by 
Smith. If Pierce survives, it rests on an unenumerated right of 
parents to educate their children, and that is a precarious base 
indeed. 

In only one of these three episodes was the formally 
neutral law originally enacted for the purpose of persecuting a 
religious minority. The law closing private schools in Oregon 
was enacted to get the Catholics. But the polygamy law was 
not enacted to get the Mormons, and the flag salute laws were 
not enacted to get the Jehovah's Witnesses. They were 
originally enacted for legitimate reasons, but when they were 
enforced against religious minorities, they fanned the flames of 
persecution. 

This Committee can find as a fact that formally neutral, 
generally applicable laws have repeatedly been the instruments 
of religious persecution, even in America. Formally neutral 
laws can lead to persecution for a simple reason: Once 
government demands that religious minorities conform their 
behavior to secular standards, there is no logical stopping point 
to that demand. Conscientious resistance by religious minorities 
sometimes inspires respectful tolerance and exemptions, but 
sometimes instead it inspires religious hatred and determined, 
systematic efforts to suppress the religious minority. 

n. Some Contemporary Examples 
I mention the history of religious persecutions because 

that possibility caimot be assumed away. But deliberate 
persecution is not the usual problem in this country. Churches 
and religious believers can lose the right to practice their faith 
for a whole range of reasons: because their practice offends 
some interest group that successfully insists on a regulatory law 
with no exceptions; because the secular bureaucracy is 
indifferent to their needs; because the legislature was unaware 

268 MS. SIO (194S). 
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of their existence and failed to provide an exemption. Some 
interest groups and individual citizens are aggressively hostile 
to particular religious teachings, or to religion in general. 
Others are not hostile, but are simply uncomprehending when 
confronted with religious needs for exemption. But whether 
regulation results from hostility, or indifference, or ignorance, 
the consequence to believers is the same. 

All of these problems are aggravated by the reaction to 
Smith in the lower courts, in government bureaus, and among 
secular interest groups. Many judges, bureaucrats, and activists 
have taken Smith as a signal that the Free Exercise Clause is 
largely repealed, and that the needs of religious minorities are 
no longer entitled to any consideration. Let me briefly review 
a few contemporary examples: 

Culturally conservative churches, including Catholics, 
conservative Protestants, Orthodox Jews, and Mormons, are 
under constant attack on issues related to abortion, 
homosexuality, ordination of women, and moral standards for 
sexual behavior. The most aggressive elements of the pro- 
choice, gay rights, and feminist movements are not content to 
prevail in the larger society; they also want to impose their 
agenda on dissenting churches. Sometimes they succeed. For 
example, SL Agnes Hospital in Baltimore had a residency 
program in obstetrics and gynecology. That program lost its 
accreditation, because it refused to perform abortions or teach 
doctors how to do them.'° There has been recurring litigation 
between churches and gay rights organizations, with mixed 
results. But the opinion in Smith is reasonably clear any well- 
drafted gay rights ordinance is a facially neutral law of general 
applicability, and the Free Exercise Clause does not exempt 
churches or synagogues. These recurring conflicts over sexual 
morality are the most obvious example of interest group attacks 
on religious liberty. 

'• St. Agnes Hospital v. Riddick, 748 F. Supp. 319 (D. Md. 1990). 

6 



The problem of bureaucratic inflexibility is illustrated by 
one of the saddest cases since Smith, a case involving an 
unauthorized autopsy. The Committee heard about this case 
yesterday from one of the victims. Several minority religions 
in America have strong teachings against the mutilation of a 
human body, and they view autopsies as a form of mutilation. 
Faith groups with such teachings include many Jews, Navajo 
Indians, and the Hmong, an immigrant population from Laos. 
The Hmong believe that if an autopsy is performed, the spirit of 
the deceased will never be free. 

In You Vang Yang v. Stumer,^^ a distressed district 
judge held that Smith left him powerless to do anything about 
an unnecessary autopsy performed on a young Hmong man. 
The judge movingly describes the deep grief of the victim's 
family, the obvious emotional pain of the many Hmongs who 
came to witness the trial, and his own deep regret at being 
forced to uphold a profound violation of their religious liberty. 
He describes an autopsy done largely out of medical curiosity, 
with no suspicion of foul play, widi no authorization in Rhode 
Island law, and without the slightest regard for the family's 
religious beliefs. But under Smith, the state does not need a 
good reason, or even any reason at all. There simply is no 
substantive constitutional right to religious liberty any more. 

An example of old-fashioned religious prejudice is Mum 
V. Algee,^^ a suit for the wrongful death of Mrs. Elaine Munn. 
Mrs. Munn was killed in an automobile accident in which the 
other driver admitted fault. In accord with her Jehovah's 
Witness faith, Mrs. Munn refused a blood transfusion; the 
doctors disagreed sharply over whether a transfusion would have 
done any good. The other driver's insurance company 
successfully argued that she was responsible for her own death, 
because she refused the blood transfusion.   Citing Struth, the 

"  750 F. Supp. 558 (D.R.I. 1990). 

" 924 F.2d 568 (5th Cir. 1991). 
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court of appeals held that she had no right to refuse a blood 
transfusion. 

Even worse, the insurance company was permitted to 
attack a wide range of other Jehovah's Witness teachings as 
unpatriotic, narrow-minded, or strange. The insurance company 
forced her husband to testify about the Jehovah's Wimess belief 
that Christ returned to earth in 1914, their belief that the world 
will end at Armageddon and that only Jehovah's Wimesses will 
be spared destruction, their belief that there is no hell, and their 
conscientious refusal to serve in the military or salute the flag. 
This case was tried to a mosdy white Mississippi jury at the 
height of the political controversy over flagbuming. The Munn 
family is black, and the insurance company had successfully 
excluded all but one of the black jurors. The jury awarded no 
damages for Mrs. Munn's death, and only token damages for 
Mr. Munn's injuries and for Mrs. Munn's pain and suffering 
prior to death. 

Astonishingly, the court of appeals upheld the jury's 
verdict One judge thought the attack on Jehovah's Wimess 
teachings was relevant and entirely proper. A second judge 
thought these attacks were so obviously irrelevant that they 
could not have affected the jury's deliberations. For these 
wholly inconsistent reasons, the Munns were left with only 
token compensation. This trial was surely unconstitutional even 
after Smith, but the Supreme Court denied certiorari. The case 
illustrates the symbolic consequences of Smith: there is a 
widespread impression that religious minorities simply have no 
constitutional rights any more. 

These cases also illustrate another important point The 
Munns were black; the Yangs were Hmong. Racial and ethnic 
minorities are often also religious minorities. The civil rights 
laws are to little avail unless they provide for religious liberty 
as well as for racial and ethnic justice. 

Not even mainstream churches can count on sympathetic 
regulation. Cornerstone Bible Church in Hastings, Minnesota 
was zoned out of town, left with no place to worship.   The 

8 
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district court upheld the exclusionary zoning, applying Smith and 
equating the zoning rights of churches with the zoning rights of 
pornographic movie theatres." The court of appeals said that 
Cornerstone is entitled to a new trial, but that opinion did not 
solve either Cornerstone's problem or the zoning problems of 
other churches. The Cornerstone case says that cities need only 
have a rational basis for excluding churches from town; even 
with clear evidence of discrimination against churches, the court 
refused to restore the compelling interest test'* 

Cornerstone's problem with hostile zoning is not unique. 
Restrictive zoning laws are often enforced with indifference to 
religious needs and sometimes with outright hostility to the 
presence of churches. Zoning laws have been invoked to 
prevent new activities in existing churches and synagogues, to 
limit the architecture of churches and synagogues, to exclude 
minority faiths such as Islam and Buddhism, and to prevent 
churches and synagogues from being built at all in new 
suburban communities.'^ Most major American religions teach 
some duty to feed the hungry, clothe the naked, and shelter the 
homeless, but when a church or synagogue tries to act on such 
teachings, it is likely to get a complaint from the neighbors and 
a citation from the zoning board. 

Note that in the zoning cases, the problem is not that the 
church has a doctrinal tenet or moral teaching that directly 
conflicts with the policy of the law. Rather, the problem is 
simply that the law restricts the church's ability to carry out its 
mission. Religious exercise is not free when churches cannot 
locate in new communities, or when existing churches caimot 

" Cornerstone Bible Church v. City of Hastings, 740 F. Supp. 654, 663 
(D. Minn. 1990). 

" Cornerstone Bible Church v. City of Hastings, 948 FJZd 464,472 n.l3 
(gita Cir. 1991). 

" For accounts of these cases, see R. Gustav Niebuhr, Here Is the 
Church; As for the People, They're Picketing It, WaU St J. Nov. 20, 1991, 
p. Al. col. 4. 



define their own mission. The exercise of religion must be 
imderstood to include the churches' management of their own 
internal affairs and the churches' definition and pursuit of their 
religious missions. 

nL  Hie Dynamic of Interest Group Politics 
The Supreme Court says that legislatures may exempt 

religious exercise from formally neutral laws. If those 
exemptions must be obtained piecemeal, one statute at a time, 
they are not a workable means of protecting religious liberty. 
In every such request for a legislative exemption, churches are 
likely to find an aroused interest group on the other side, and 
they will be trying to amend that interest group's statute. These 
battles can be endless; the fight over student gay rights groups 
at Georgetown University has so far resulted in ten published 
judicial orders and two Acts of Congress." 

Churches have to win these fights over and over, at 
every level of government They have to avoid being regulated 
by the Congress, by the state legislatures, by the county 
commissioners, by the city council, and by the administrative 
agencies at each of those levels. They have to avoid being 
regulated this year and next year and every year after that If 
they lose in any forum in any year, they have lost; their 
religious practice is subject to regulatory interference. That is 
not a workable means of protecting religious liberty. 

It is important to understand that every religion is at risk. 
Every church offends some interest group, and many churches 
offend lots of interest groups. No church is big enough or tough 
enough to fight them all off, over and over, at every level of 
government 

The situation is even more hopeless for individual 
believers with special needs not shared by their whole 
denomination.     Consider the case of Frances  Quaring, a 

'* Tbe judicial and legislative history is summaiized in Clarke v. United 
States, 915 F2i 699 (D.C. Cir. 1990). 
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Pentecostal Christian who studied the Bible on her own and 
understood the Commandment against graven images with 
unusual strictness.'^ Mrs. Quaring would not allow a 
photograph in her house. She would not allow a television in 
her house. She removed the labels from her groceries or 
obliterated the pictures with black markers. For Mrs. Quaring, 
it was plainly forbidden to carry a photogr^h on her driver's 
license. When the legislature required photographs, she could 
not get a driver's license. 

It is impossible for a legislature to know about a believer 
like Mrs. Quaring and enact an exemption for her. The Mrs. 
Quarings of the world cannot hire lobbyists to monitor the 
legislature and protect their religious liberty from any bill that 
might interfere with their little known belief. The only way to 
provide for such unforeseeable religious claims is with a general 
provision guaranteeing free exercise of religion. The Free 
Exercise Clause was such a provision, but Smith says that it is 
not The Religious Freedom Restoration Act would restore such 
a provision to the United States Code. 

RFRA would solve the problem of perpetual religious 
conflict with interest groups and also the problem of religious 
minorities too small to be heard in the legislature. It would do 
so by legislating all at once, across the board, a right to argue 
for religious exemptions and make the government prove the 
cases where it cannot afford to grant exemptions. RFIIA has a 
chance to work because it is as universal as the Free Exercise 
Clause. It treats every religious faith and every government 
interest equally, with no special favors for any group and no 
exceptions for any group. That is the only hope to rise above 
the paralysis of interest group politics and restore protection for 
religious liberty. 

Religious liberty is popular in principle, but in specific 
applications it quickly gets entangled in other issues.    No 

" Quaring v. Peiersoa. 728 F.2d 1121 (8tti Cir. 1984), q^Td by equally 
divided court. All U.S. 478 (1985). 
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government bureaucrat admits that he is against religious liberty, 
but almost every government bureaucrat thinks his own program 
is so important that no religious exception can be tolerated. 
Few interest groups admit that they are against religious liberty, 
but almost every interest group thinks its own agenda is so 
important that no religious exception can be tolerated. The 
religious community itself is divided on many issues raised by 
secular interest groups, and denominations sometimes fmd it 
hard to speak out when a bill pits their commitment to religious 
liberty against their commitment to some other cause. RFRA's 
across-the-board feature attempts to cut through all this special 
pleading. 

In most of these conflicts between religious liberty and 
secular interest groups, an exemption for religious liberty does 
little or no damage to any legitimate secular goals. The interest 
group that succeeds in enacting a bill gets its way in 95 or 98 
or 99.9% of the cases, and the religious exemption creates a 
small enclave of conscience for religious dissenters. But to get 
those exemptions statute by statute requires legislative battles 
that can be enormously divisive and expensive. 

Congress is the greatest expert on the legislative process; 
Congress knows these problems far better than I do. This 
Committee can find as a fact that specific exemptions enacted 
one statute at a time are not a workable means of protecting the 
free exercise of religion. 

rV. The Compelling Interest Standard 
RPRA would permit religious liberty to be burdened only 

when that is the least restrictive means to serve a compelling 
interest The compelling interest test takes meaning from the 
Court's earlier cases, and especially from the Congressional 
purpose in § 2(b)(1) "to restore the compelling interest test as 
set forth in Sherbert v. Vemer and Wisconsin v. Yoder." That 
statement of piupose is important to the bill. It should not be 
left to legislative history, because the Court is increasingly 
resistant to even reading legislative history. 
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Even before Smith, the Court had been criticized for 
excessive deference to governmental agencies. But most 
deferential decisions were not decided under the compelling 
interest test at all, either because the Court found no burden on 
religious exercise,'^ or because the Court created exceptions to 
the compelling interest test'' These cases cast no light on the 
meaning of the compelling interest test. 

It is not every or even most legitimate goverranent 
interests that are compelling. "Compelling" does not merely 
mean a "reasonable means of promoting a legitimate public 
interest."^ Compelling does not merely mean "important"^' 
Rather, "compelling interests" include only those few interests 
"of the highest order,"^ or in a similar formulation, "[ojnly the 
gravest abuses, endangering paramount interests,"" The 
Supreme Court explains "compelling" widi superlatives: 
"paramount," "gravest," and "highest" Even these interests are 
sufficient only if they are "not otherwise served,"" if "no 
alternative forms of regulation would combat such abuses,"" 
if the challenged law is "the least restrictive means of 
achieving" the compelling interest,^ and if the government 
pursues its alleged interest uniformly across the full range of 

" Lyng V. Northwest Indian Cemetery Protective Ass'n, 485 U.S. 439 
(1988); Bowen v. Roy, 476 U.S. 693 (1986). 

" Goldman v. Weinberger, 475 U.S. 503 (1986) (miliJary); O'Lone v. 
Estate ofShabazL, 482 U.S. 342 (1987) (prisons). 

^ Hobbiev. Unemployment Appeals Comm'n,490\J.S. 136,141 (1987). 

"  Thomas v. Review Board, 450 U.S. 707. 719 (1981). 

*» SmitK 494 U.S. at 888; Wisconsin v. Yoder, 406 U.S. 205.215 (1972). 

"  Sherben v. Vemer, 374 U.S. 398, 406 (1963). quoting TTumas v. 
CoUins. 323 U.S. 516, 530 (1945). 

*• yafer. 406 U.S. at 215. 

" ^teriwrt. 374 U.S. at 407. 

*• Thomas v. Review Board, 450 U.S. at 718. 
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similar conduct" Even Smitit cautions against watering down 
the test: "if 'compelling interest' really means what it says (and 
watering it down here would subvert its rigor in other flelds 
where it is applied), many laws will not meet the test"" 

The stringency of the compelling interest test appears 
most cleaiiy in Wisconsin v. Yoder, invalidating Wisconsin's 
compulsory education laws as applied to Amish children.^ 
The education of children is important and the first two years 
of high school are basic to that interest But the state's interest 
in the first two years of high school was not sufficiently 
compelling to justify a serious burden on free exercise. 

The unemployment compensation cases also illustrate the 
point The government's interest in saving money is legitimate. 
But it is not sufficiently compelling to justify refusing 
compensation to those whose religious faith disqualified them 
from employment** 

Moreover, it is not enough for government to point to 
unconfirmed risks or fears. Defending its compulsory education 
law in Yoder, Wisconsin relied on the plausible fear that some 
Amish children would "choose to leave the Amish community" 
and that they would "be ill-equipped for life."" The Court 
rejected that fear as "highly speculative," demanding "specific 
evidence" that Amish adherents were leaving and that they were 
"doomed to become burdens on society." Similarly, various 
states have feared that a combination of false claims and honest 
adoption   of  religious   objections   to   work   would   dilute 

" Simon & Schuster, Inc. v. Members of the New York State Crime 
Victims Board, 112 S. Ct 501 (1991); Florida Star v. B.J.F., 491 UJS. 524 
(1989). 

" 494 U.S. at 888. 

* 406 U.S. at 219-29. 

* Sherbert, 374 U.S. 398, 406-09 (1963). 

" 406 U.S. at 224. 
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unemployment compensation funds, hinder the scheduling of 
weekend work, increase unemployment, and encourage 
employers to make intrusive inquiries into the religious beliefs 
of job applicants. Some of these fears were plausible; some 
were not. But the Supreme Court rejected them all for lack of 
evidence that they were really happening." 

The lesson of the Court's cases is that government must 
show something more compelling than saving money, more 
compelling than educating Amish children. That is the 
compelling interest test of Sherbert and Yoder. 

The Supreme Court has found a compelling interest in 
only three free exercise cases. In each of these cases, strong 
reasons of self-interest or prejudice threatened unmanageable 
numbers of false claims to exemption, and the laws at issue 
were essential to national survival or to express constitutional 
norms: national defense," collection of revenue,** and racial 
equality in education." 

The stringency of the compelling interest test makes 
sense in light of its origins: it is a judicially implied exception 
to the constitutional texL^ The Constitution does not say that 
government may prohibit free exercise for compelling reasons. 
Rather, the Constitution says absolutely that there shall be "no 
law" prohibiting free exercise. The implied exception is based 
on necessity, and its rationale runs no fiulher than cases of clear 
necessity.    RFRA makes the exception explicit rather than 

" Frazee v. niinois Dept. of Employment Security, 489 U.S. 829 (1989); 
Thomas v. Revirw Board, 450 U.S. 707, 718-19 (1981); Sherbert v. Werner, 
374 U.S. 398. 407 (1963). 

" Gillette v. United States, 401 U.S. 437 (1971). 

"  United States v. Ue, 455 U.S. 252 (1982). 

" Bob Jones University v. United States, 461 U.S. 574 (1983). 

*• Douglas Laycock. Notes on the Role of Judicial Review, the 
Expansion of Federal Power, and the Struaure of Constitutional Rights 
(Book Review). 99 Yale LJ. 1711. 1744-45 (1990). 
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implicit, but the standard for satisfying the exception should not 
change. 

v. The Competing Bill 
H.It 4040 is an alternative to RFRA. The important 

difference between the two bills appears in §3(c)(2) of HJl. 
4040, which states that the bill would create no cause of action 
to challenge laws restricting abortion, the use or disposition of 
public funds or property, or the tax status of any other person. 
These amendments inject into the bill highly divisive and mostly 
irrelevant controversies over abortion, public funding of 
religious institutions, and tax exemptions for religious 
institutions. These amendments should be rejected. If I had 
deliberately set out to draft amendments that would prevent the 
enactment of any bill, I could not have done better than these 
three amendments. 

The principle of RFRA is that it enacts a statutory 
version of the Free Exercise Clause. Like the Free Exercise 
Clause itself, RFRA is universal in its scope. It singles out no 
claims for special advantage or disadvantage. It favors no 
religious view over any other, and it favors no state interest over 
any other. It simply enacts a universal standard: burdens on 
religious exercise must be justified by compelling interests. 

Limiting the bill to enactment of the standard is a 
principled solution to the practical problem of disagreement over 
particular claims. If we try to resolve every possible religious 
claim and governmental interest in RFRA, we will be caught up 
in the same morass of endless political conflict that we will face 
if RFRA is not enacted. A bill limited to a statement of 
universal principle is neutral on all possible claims, including 
claims about abortion, tax exemption, and public funding. It 
leaves all such claims just where they would be under the Free 
Exercise Clause if Smith had not so greatly reduced protection 
for religious practice. It leaves each side to make the arguments 
they would have made if Smith had never happened. 

H.R. 4040 takes a very different approach. H.R. 4040 
says that Smith was a good decision insofar as it cut off the last 
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shred of argument for certain claims that the sponsors of H.R. 
4040 do not like. H.R. 4040 says that most religious claims arc 
restored to where they would have been under the Free Exercise 
Clause, but that three sets of claims are left subject to Smith. 
Whatever the merits of these amendments, they cannot be 
defended on the ground that they are neutral toward the three 
excluded sets of claims. 

These three amendments are enormously divisive, but the 
divisions are almost entirely symbolic. Each of the three 
amendments relates to an issue that has always been litigated 
and decided under some other clause of the Constitution. The 
right to abortion has been principally litigated under the Due 
Process Clause; most challenges to church tax exemption and to 
public funding for churches have been brought under the 
Establishment Clause. In each case, free exercise theories have 
been around for a long time, but the Supreme Court has rejected 
them. 

As the Coiut has become more and more conservative, 
challenges to abortion laws, church tax exemptions, and public 
funding for religious agencies have gotten an increasingly 
hostile reception under any clause. The litigants who bring 
these challenges are increasingly desperate, they are 
experimenting with alternative legal theories, and they are 
unwilling to give up on any theory, however long its odds of 
success. But the reality is that changing the legal theory in their 
pleadings is not going to make the Court any more receptive to 
their claims. With or without Smith, putting a free exercise 
label on a warmed over abortion claim or Establishment Clause 
claim is quite unlikely to make any difference. 

The tax exemption issues are largely resolved by cases 
already decided; the public funding issues will continue to be 
litigated under the Establishment Clause with or without RFRA; 
and abortion is being fought out in pending litigation and in 
legislative debate over the pending Freedom of Choice Act If 
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the Court overrules Roe v. Wade" it will be because of a 
fundamental juiisprudential judgment that the abortion issue is 
not appropriately resolved by judges ~ that "the answers to most 
of the cruel questions posed are political and not juridical."" 

A. Abortion 
With respect to abortion, parts of the pro-choice 

movement have persistently asserted that restrictions on abortion 
violate the religion clauses of the First Amendment Of course 
these arguments are of limited significance so long as there is 
a general right to abortion under Roe v. Wade. But the sponsors 
of H.R. 4040 fear that the Court might overrule Roe, and then 
re-create abortion rights as a matter of free exercise under the 
Religious Freedom Restoration Act For several reasons, I 
believe that these fears are groundless. 

First, religion clause objections to restrictions on abortion 
are not new. They were presented to the Supreme Court in 
Harris v. McRae.^ The Court rejected the claim that abortion 
laws that coincide with religious teachings violate the 
Establishment Clause. It also held that no plaintiff in that case 
had standing to assert a free exercise claim, because no plaintiff 
alleged that her religious beliefs compelled or motivated her 
desire for an abortion. The Court also held that a free exercise 
claim to abortion would depend on the religious beliefs of 
individual women, and that such a claim could not be asserted 
by an organization. 

In the twelve years since Harris, there has been no 
judicial movement toward a free exercise right to publicly 
funded abortions. If free exercise were a viable route for 
evading decisions upholding restrictions on abortion, someone 
should have come forward with plaintiffs who could satisfy the 

" 410U.S. 113(1973). 

" Websur v. Reproductive Health Services. 492 U.S. 490, 532 (1989) 
(Scalia, J., coocuning). 

" 448 U.S. 297, 318-21 (1980). 
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standing requirements laid down in Harris. Even though Harris 
does not formally resolve the free exercise issue, it has 
effectively resolved the larger issue: the Court does not 
recognize any constitutional right to public funding for 
abortions. A decision overruling Roe would just as effectively 
resolve the larger issue of any right to abortion. 

The standing rule in Harris is also a major victory for 
pro-life forces and a serious obstacle to pro-choice forces. The 
rule that organizations lack standing to bring free exercise 
claims would logically apply to RFRA claims, and it would 
preclude broad-based RFRA challenges to abortion laws. Any 
RFRA challenge would have to proceed one woman at a time, 
with judicial examination of her individual beliefs. 

Second, a decision overruling Roe would almost certainly 
preclude a right to abortion under the Free Exercise Clause or 
the Religious Freedom Restoration Act Roe will be overruled 
on the ground that government may assert a compelling interest 
in protecting unborn life; five justices have already said that the 
state's interest in unborn life is compelling from the beginning 
of pregnancy.*" If the state's interest in protecting unborn life 
is compelling under the Due Process Clause, I believe that 
interest will be equally compelling imder the Religious Freedom 
Restoration Act Thus, even if the Court were to hold that 
abortion can sometimes be religious exercise, the states' 
compelling interest would override that right 

It makes no difference if the Court says that the 
Constitution simply does not protect the right to choose 
abortion, thus distinguishing abortion from other constitutionally 

*• Webster, 492 U.S. at 519 ("the State's interest, if compelling after 
viability, is equally compelling before viability") (plurality ofnnion of Justices 
Rehnquisi, White, and Kennedy); id. at 532 (this part of the plurality opinioo 
"would effectively overrule Roe' and I "would do it more explicitly") 
(Scalia, J., concurring); Thomburgh v. American College of Obstetricians and 
Gynecologists. 476 U.S. 747, 828 (1986) ("State has ccmpelling interests in 
ensuring matenal health and in protecting potential human life, and these 
interests exist 'throughout pregnancy") (O'CTonnor, J.. coocuning). 
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protected choices about family, reproduction, or bodily integrity. 
The basis for such a distinction could not be that abortion has 
nothing to do with reproduction or bodily integrity. Rather, the 
only plausible reason for distinction is that the state's interest in 
unborn life changes everything. 

It has been suggested that the Court might read the 
Religious Freedom Restoration Act as codifying Roe's rule that 
the interest in unborn life is not compelling, on the ground that 
was the law at the time Congress acted. This outcome is 
implausible as well. The bill takes no position on whether any 
particular government interest is compelling. This silence is 
appropriate; Congress should not attempt to resolve particular 
controversies in a bill about religious exercise generally. 

If Congress is going to codify anything about abortion, 
it will be in the Freedom of Choice Act The Court knows full 
well that Congress is divided over abortion just as the American 
people are divided. It would be absurd to read a statute that 
never mentions abortion as somehow codifying the law of 
abortion. That RFRA has both pro-life and pro-choice sponsors 
would make it even more absurd. A bill supported by a broad 
range of pro-life groups cannot sensibly be read as creating a 
right to abortion. 

If I were a pro-life Representative, I would turn out the 
largest possible pro-life vote for RFRA, and the largest possible 
pro-life vote against the Freedom of Choice Act, and in that way 
I would unambiguously make the record that the two bills are 
very different ~ that one takes a position on abortion and the 
other does not And in working to turn out the pro-life vote on 
RFRA, I would emphasize one simple point: St Agnes Hospital 
is a real case.'*' Pro-life doctors and nurses and even whole 
hospitals are being forced out of OB-GYN. That is teal, and 
RFRA would protect those people. Successful abortion claims 
under RFRA are imaginary.  They are a theoretical possibility 

*' St. Agius Hospital v. Riddidc, 748 F. Supp. 319 (D. Md. 1990). 
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that depends on an extraordinarily unlikely combination of 
circumstances. 

Pro-life Representatives must also understand that not all 
resistance to these amendments comes from the pro-choice side. 
Agudath Israel, the Orthodox Jewish group that has been an 
active part of the pro-life movement, insists that Jewish teaching 
mandates abortion in certainly narrowly defined and exceptional 
cases. Any state prohibitions of abortion likely to be enacted 
will have exceptions for the cases that matter to Agudath Israel; 
they do not expect to rely on RFRA. But neither can they 
accept Christian coalition partners dismissing their sincere 
religious teachings as officially unworthy of respect Their loyal 
support for the pro-life movement, over the objection of most 
other Jewish organizations, entitles them to consideration in 
return from pro-life Representatives. Their coimsel has done a 
careful analysis identifying other ways in which the three 
amendments might be counterproductive even to their intended 
purposes, and I commend that analysis to the Committee. 

Even though I believe that there is little merit to claims 
of a free exercise right to abortion, there are pro-choice groups 
supporting the bill. They cannot be forced to accept language 
precluding their argument, any more than they can force pro-life 
groups to accept language precluding pro-life arguments. The 
way for the bill to be abortion-neutral is not to mention abortion 
at all. The legislative history should simply say: 1) that the 
pro-life side can make its arguments that no abortions are 
religiously motivated, and that in a post-Roe world, protecting 
unborn life is obviously a compelling interest; 2) that the pro- 
choice side can make its arguments that at least some abortions 
are religiously motivated, and that protection of potential life is 
not a compelling interest; and 3) that Congress has merely 
enacted the standard for decision and has not codified either set 
of answers. I have no doubt who will win those argimients in 
a post-Roe world. But neither side should be able to say that 
Congress codified its position. The bill as drafted is abortion 
neutral, and I urge you to keep it that way. 

B. Tax Exemption 
With respect to tax exemption, the law is relatively 

settled. Religious organizations cannot be given tax exemptions 
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exclusively for religion, but they can be included in broader tax- 
exempt categories, such as the religious, charitable, scientific, 
and educational organizations mentioned in the Internal Revenue 
Code.*^ 

With respect to any particular organization's eligibility 
for a tax exemption, I think it a safe generalization from the 
cases that no plaintiff has standing to litigate the tax liability of 
another taxpayer/^ Cases challenging tax exemptions of 
churches, schools, and hospitals have had multiple plaintiffs 
with resourceful lawyers; if none of them could find a plaintiff 
with standing, I do not think it can be done. The Second 
Circuit's opinion in U.S. Catholic Conference holds out the 
possibility of an exception some day,^ but that theoretical 
possibility would not be a free exercise exception and it is not 
relevant to RFRA. ITie U.S. Catholic Conference litigation 
imposed an enonnous burden on the Catholic Church; Dean 
Gaffney and I filed an amicus brief supporting the Church; and 
I fully support the Church's desire never to repeat that 
experience. But the fact is that the Church won, and there is no 
need to refight that war. The opinions that so burdened the 
Church in that litigation relied on the Establishment Clause and 
the Equal Protection Clause; no court at any stage of that 
litigation relied on the Free Exercise Clause. RFRA would not 
be a basis for litigation over tax exemptions. 

C Public Funding 
Challenges to public funding of religious institutions 

have always been litigated under the Establishment Clause. The 
Establishment Clause directly addresses that issue, and the Court 
has created a special standing rule for Establishment Clause 
claims to facilitate that litigation.*^  An occasional litigant has 

** Texas Monthly v. Bullock, 489 U.S. 1 (1989); Walz v. Tax Comm'n. 
397 U.S. 664 (1970). 

" AUen V. Wright, 468 U.S. 737 (1984); Simon v. Eastern KentuOy 
Welfare Rights Organization, 426 U.S. 26 (1976); In re United States 
Catholic Conference, 885 F.2d 1020 (2d Or. 1989). 

** 885 F.2d at 1031. 

« Flast V. Cohen, 392 U.S. 83 (1968). 
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asserted in the alternative that such expenditures also violate the 
Free Exercise Clause, and the Supreme Court has twice 
summarily rejected those claims.^ The Court considered an 
analogous claim at greater length in United States v. Lee, and 
held unanimously that the Free Exercise Clause gives taxpayers 
no right "to challenge the tax system because tax payments were 
spent in a manner that violates their religious belief," and that 
"religious belief in conflict with the payment of taxes affords no 
basis for resisting the tax."^^ This conclusion was based on the 
compelling interest test, the same defense that is written into 
RFRA. 

The argument for a public funding amendment is 
therefore even more bizarre than the argument for an abortion 
amendment The Court has repeatedly limited public funding to 
religious bodies under the Establishment Clause; it has squarely 
rejected Free Exercise complaints about the expenditure of tax 
funds to support religion or any other program to which a 
taxpayer has religious objections. The fear is that the Court will 
change its mind ~ on both issues — in opposite directions. 
Maybe the Court will overrule its Establishment Cause cases 
and permit more public funding for religious bodies, and also 
overrule its Free Exercise cases and say that RFRA forbids the 
public funding that the Court just permitted under the 
Establishment Clause. It is hard to imagine a less plausible pair 
of doctrinal developments. 

D. The Establishment Clause Proviso 
There is one other difference between the two bills. 

H.R. 4040 has no equivalent to RFRA's § 7, which provides 
that nothing in the bill "shall be construed to affect, interpret, or 
in any way address" the Establishment Clause. The reason for 
this proviso is the same as the reason for not saying anything 
about particular free exercise claims. The supporters of the bill 
agree on the principle of free exercise, but disagree on particular 
applications, and disagree even about the basic principle of the 
Establishment Clause.    Those disputed issues are carefully 

*• Tilton V. Richardson, 403 U.S. 672, 689 (1971); Board of Education 
V. Mien, 392 U.S. 236. 248-49 (1968). 

'" 455 U.S. 252, 260 (1982). 
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excluded from  a bill  designed simply  to enact the one 
fundamental principle on which nearly everyone agrees. 

All sides to Establishment Clause disputes can continue 
to argue their position. Those so inclined can continue to argue 
that the Establishment Qause is merely a redundant appendage 
to the Free Exercise Clause. This bill does not reject that 
argument any more than it rejects the argument of strict 
separationists. This bill is quite explicit; it says nothing about 
the Establishment Clause. 

The fear that this proviso will codify current 
interpretations of the Establishment Clause borders on the 
irrational. That is plainly not what § 7 says; a bill cannot 
codify something that it neither affects, interprets, or addresses. 
The key verbs were drafted by Mark Chopko, who is now 
opposing the bill. When it became publicly known that Mark 
had drafted this language, he wrote me that the real problem 
was with the object of the verbs: with the phrase "that portion 
of the First Amendment prohibiting laws respecting the 
establishment of religion." 

I caimot imagine that it makes any difference how the 
bill refers to a clause that it is not affecting or addressing. But 
if it would help pass the bill, I think the Committee should be 
willing to accept any plausible means of referring to the 
Establishment Clause. I have suggested that the reference be 
put in quotation marks, amending § 7 to read: 

Nothing in this Act shall be construed to affect, 
interpret, or in any way address that portion of 
the First Amendment that reads: "Congress shall 
make no law respecting the establishment of 
religion." 

VL Congressional Power 
Congress has power to enact this bill under section S of 

the Fourteenth Amendment Repeated majorities of the Supreme 
Court have upheld analogous exercises of Congressional power 
to enforce the reconstruction amendments. I have reviewed the 
cases interpreting section 5 in some detail in the record of last 
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year's hearings, and I refer the Committee to that analysis.* 
I summarize the most important points again here. 

Section 5 gives with respect to the Fourteenth 
Amendment "the same broad powers expressed in the Necessary 
and Proper Clause" with respect to Article I.*' Power to 
enforce the Fourteenth Amendment includes power to enforce 
the Free Exercise Clause and other provisions of the bill of 
rights that are applied to the states through the Fourteenth 
Amendment Congress has enacted other legislation to enforce 
the provisions of the bill of rights, most obviously in 42 U.S.C. 
§§ 1983 and 1988, and these provisions have been used to 
enforce the First, Fourth, Fifth, and Eighth Amendments, as 
incorporated through the Fourteenth, in thousands of cases. The 
Supreme Court has routinely decided these cases, usually 
without noting the source of Congressional power. It did note 
the source of Congressional power in Hutto v. Finney,^ an 
Eighth Amendment case in which the Court relied on 
Congress's section 5 power to override state sovereign 
immunity. 

The express Congressional power to "enforce" the 
amendment is independent of the judicial power to adjudicate 
cases and controversies arising under it Congress is not 
confmed "to the insignificant role of abrogating only those state 
laws that the judicial branch was prepared to adjudge 
unconstitudonaL"^' Thus, Congress may sometimes provide 
statutory protection for constitutional values that the Supreme 
Court is unwilling or unable to protect on its own authority. 
The Court agreed unanimously on that point in Metro 
Broadcasting, Inc. v. FCC?^ 

** Religious Freedom Restoraiion Act of 1990, Hearings Before the 
Subcomm. on Civil & Constitutional Rigbu of the House Cooun. oo ibe 
Judidaiy 72 (Serial No. 150; Sept 27, 1990). 

** Katzenbach v. Morgan. 384 U.S. 641, 650 (1966). 

* 437 U.S. 678. 693-99 (1978). 

" Katzenbach, 3S4 VS. at 659. 

"  110 S.Ct 2997 (1990). 
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The most familiar iUustration of tliis power is the various 
Voting Rights Acts, in which Congress has forbidden 
discriminatory practices that the Supreme Court had been 
prepared to tolerate. Similarly, much of the law of private racial 
discrimination depends on Congress's analogous powers under 
section 2 of the Thirteenth Amendment. 

RFRA is well within the three limits on section 5 power. 
First, Congress may not "restrict, abrogate, or dilute" the 
protections of the bill of rights in the guise of enforcing 
them.^^ Second, section 5 does not necessarily override other 
express allocations of power in the Constitution.^ Third, 
Congress may not assert its section 5 powers as a sham to 
achieve ends utuielated to the Fourteenth Amendment That is. 
Congress may not act under section S where neither Congress 
nor the Court believes that a constitutional right is at stake. 
"Congress may act only where a violation lurks."" 

The Religious Freedom Restoration Act does not run 
afoul of these limitations. First, there is no plausible claim that 
the Act would violate the Court's interpretation of the Free 
Exercise Qause or any other right incorporated into the 
Fourteenth Amendment Smith reaffirms that legislative 
exemptions to protea religious exercise are "expected . . . 
permitted, and even . . . desirable."^ The Court unanimously 
rejected an Establishment Clause challenge to legislative 
exemptions in Corporation of the Presiding Bishop v. Amos" 

Second, the Act would not interfere with any other 
express allocadon of power in the Constitution. The federal 
Constitution does not recognize or preserve any specific state 

"> KaaaibacK 384 U.S. at 651 n.10. 

** Oregon v. Mitchell, 400 U.S. 112, 124-31, 154-213. 293-96 (1971) 
(thfee opinions joined by Justices Black, Harlan, Slewait, Burger, and 
Bladonun). 

" EEOC V. Wyoming, 460 U.S. 226, 259-63 (1983) (dissenting opinion 
of Bmger, Powell, Relmquist, and O'Connor). 

" 494 U.S. at 890. 

" 483 U.S. 327 (1987). 
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power to regulate religion. The state regulatory powers that 
would be affected by the proposed Act are part of the general 
reserve of state powers, fully subject to the Fourteenth 
Amendment 

Third, the Act does not assert Fourteenth Amendment 
power where there is no plausible Fourteendi Amendment claim. 
For some members of Congress, this is a critical distinction 
between RFRA and the proposed Freedom of Choice Act If 
you believe that the Constitution properly interpreted protects a 
woman's right to choose abortion, then both RFRA and the 
Freedom of Choice Act are within Congressional power under 
section S. But if you believe that the Constitution properly 
interpreted simply says nothing about abortion, or that the 
Constitution protects the unborn child's right to life, then you 
believe that there is no Fourteenth Amendment violation lurking 
for Congress to address in the Freedom of Choice Act Thus, 
pro-life Congressmen can with complete intellectual consistency 
support the Religious Freedom Restoration Act and oppose the 
Freedom of Choice Act on constitutional grounds. 

There is a constitutional violation to be remedied by the 
Religious Freedom Restoration AcL RFRA would enforce the 
constitutional rule against laws prohibiting the free exercise of 
religion. Congress can act on the premise that the exercise of 
religion includes religiously moiivated conduct Even the 
Supreme Court recognizes that much. The Court interprets the 
Constitution of its own force to protect religiously motivated 
acts from regulation that discriminates against religion and from 
regulation motivated by hostility to religion in general or to a 
particular religion. "[T]he exercise of religion often involves 
not only belief and profession but the performance of (or 
abstention from) physical acts."" 

From the perspective of a believer whose religious 
exercise has been prohibited, it makes little difference whether 
the prohibition is found in a discriminatory law or in a neutral 
law of general applicability. Either way, he must abandon his 
faith or risk imprisonment and persecution.   Either way, it is 

Smith. 494 U.S. at 877. 
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undeniably true that his religious exercise has been prohibited. 
RFRA would protect the right to free exercise against 
inadvertent, insensitive, and incidental prohibitions as well as 
against discriminatory and hostile prohibitions. 

Thus RFRA parallels important provisions of the Voting 
Rights Acts under section S. The Supreme Court construed the 
constitutional protection for minority voting rights to require 
proof of overt discrimination or racial motive on the part of 
government officials. Congress dispensed with the requirements 
of overt discrimination or motive, and required state and local 
governments to justify laws that burden minority voting rights. 
Similariy here, the Court requires proof of overt discrimination 
or anti-religious motive to make out a free exercise violation; 
RFRA would dispense with those requirements and require 
government to justify any burden on religious practice. RFRA 
is within the scope of Congressional power under section S for 
the same reasons that the Voting Rights Acts are within the 
scope of Congressional power. 

This Committee can fmd as a fact that judicial review of 
legislative motive is an insufficient protection against religious 
persecution by means of formally neutral laws. Legislative 
motive is often unknowable. Legislatures may be wholly 
indifferent to the needs of a minority faith, and yet not reveal 
overt legislative hostility. When a religious minority opposes a 
bill, or seeks an exemption on the ground that a bill requires 
immoral conduct, it is hard to distinguish religious hostility from 
political conflict Even when there is clear religious hostility, 
courts are reluctant to impute bad motives to legislators. 
Religious minorities are no safer than racial minorities if their 
rights depend on persuading a federal judge to condemn the 
government's motives. 

In the Voting Rights Acts, Congress found that facially 
neutral laws could be used to deprive minorities of the right to 
vote or to dilute their vote, and that legislative motives were 
easily hidden so that proof of discriminatory motive was not a 
workable means of protecting minority voting rights. Similarly 
here. Congress can And that facially neutral laws are readily 
used to suppress religious practice, that at times such laws have 
been institiments of active religious persecution, that proof of 
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anti-religious motive is not a workable means of protecting 
religious liberty, and that legislating individual exemptions in 
every statute at every level of government is not a workable 
means of protecting religious liberty. 

The Supreme Court's reason for not requiring 
govenunent to justify all burdens on religious practice is 
institutional. The opinion in Smith is quite clear that the Court 
does not want final responsibility for applying the compelling 
interest test to religious conduct The majority does not want a 
system "in v/iuch judges weigh the social importance of all laws 
against the centrality of all religious beliefs."^ To say that an 
exemption for religious exercise "is permitted, or even that it is 
desirable, is not to say that it is constitutionally required, and 
that the appropriate occasions for its creation can be discerned 
by the courts."^ 

These institutional concerns do not apply to the Religious 
Freedom Restoration Act Congress, rather than the Court, will 
make the decision that religious exercise should sometimes be 
exempted from generally applicable laws. And Congress, rather 
than the Court, will retain the ultimate responsibility for the 
continuation and interpretation of that decision. 

Of course the coiuts would apply the compelling interest 
test under the Act, and these decisions would require courts to 
balance the importance of government policies against the 
burden on religious exercise. But striking this balance in the 
enforcement of a statute is fundamentally different from striking 
this balance in the independent judicial enforcement of the 
Constitution. Under the stamte, the judicial striking of the 
balanc6 is not finaL If the Court strikes the balance in an 
unacceptable way. Congress can respond with new legislation. 

Thus, the Act would protect the religious exercise that 
the Court felt unable to protect on its own authority, and the Act 
would solve the institutional problem that inhibited the Court 
from acting independently. The difficulties the Court identified 
in Smith are a perfect illustration of why there is need for 

^ 494 VJS. at 890 (empbasis added); see also UL at 9S9 n.S. 

" M at 890 (emphasis added). 
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independent power to enforce the bill of rights in both the 
judiciary and the Congress. 

By creating judicially enforceable statutory rights. 
Congress can call on the powers of the judiciary that the Court 
feared to invoke on its own. Because the rights created would 
be statutory. Congress can retain a voice that it could not have 
retained if the Court had acted on its own. By legislating 
generally, for all religions, instead of case-by-case for particular 
religions. Congress can reduce the danger that it will not 
respond to the needs of small faiths. If Court and Congress 
cooperate in this way, then the oppression of small faiths need 
not be, as the Court feared, "an inevitable consequence of 
democratic govemmenL"'' One function of section 5 of the 
Fourteenth Amendment is to provide for just such interbranch 
cooperation. 

•' Wat890. 
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June 2. 1992 

Hon. Don Edwards, Chair 
Subcommitice on Civil & Constitutional Rights 
House Committee on the Judiciary 
A806 House Office Building 
Annex 1 
Washington, DC 20515-6220 

Dear Representative Edwards: 

I enclose two appendices to my testimony of May 14 in 
support of H.R. 2797. Appendix 1 Ls the list of rcccnt cases 
involving the religious liberty of Roman Catholics, discussed in 
my oral testimony. Appendix 2 Lists the cases, also discussed 
in my oral testimony, that show the dangerous consequences of 
limiting protection to religious compulsion. 

I ask that both appendices be printed with the record of 
my testimony. You have already approved the printing of 
Appendix I. 

If 1 can be of any further assistance in the deliberations 
over this bill, please feel free to call 

Very tnjly yours. 

Douglas Laycock 
Alice McKean Young Regents Chair in Law 

and Associate Dean for Research 
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Appendix 1 to Testimony of Douglas Laycock 

Recent Cases Involving Religious Liberty 
of Roman Catliolics 

In my oral testimony, I mentioned some two dozen 
recent cases involving the religious liberty of Roman Catholics 
alone. This Appendix lists those cases. The religious liberty 
claim won in a few of these cases without RFRA, and it would 
lose in some even with RFRA. But RFRA would make a 
difference in many of these cases. These cases illustrate the 
range of government interference with religion, even in a 
mainstream faith. 

These cases reveal government intrusions into liturgy, 
worship, prayer, and confidential records; government demands 
that both the institutional church and individual believers 
perform or support acts they consider deeply immoral; 
government attempts to control the employment of theologians, 
priests, teachers, and other church personnel; government 
attempts to close religious missions; and punitive tort liability 
against churches for either removing or failing to remove 
employees engaged in misconduct.' 

Regulation of the Church (Not Including Employment or 
Gay Rights Cases) 

Society of Jesus v. Boston Landmarks Commission, 409 
Mass. 38,564 N.E.2d 571 (1990). The Commission landmarked 
the interior of the Jesuit chapel and forbad the Jesuits to reorient 
the altar so the priest could face the people. The Commission 
argued that the landmark laws were neutral and generally 

' Most of these cases have been decided since Smith, when the Coalition 
for Religious Liberty began collecting cases. There has been no search for 
cases before Smith; the cases from before 1990 are simply cases I h^pen to 
remember. 

App. 1, p. 1 
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applicable, so that the Church had no claim after Smith. The 
Jesuits won under the state constitution, which the 
Massachusetts court interpreted to require religious exemptions. 
In states that follow Smith, the Jesuits would have needed 
RFRA. 

St. Agnes Hospital v. Riddick, 748 F. Supp. 319 (D. Md. 
1990). The state disaccredited a residency program in OB-GYN 
in a Catholic hospital that refused to perform elective abortions. 
The court upheld the disaccreditation. The case was post-Smith, 
but relied on a flagrant misapplication of the compelling interest 
test Cases like St. Agnes depend on RFRA specifying that the 
compelling interest test is the test of Sherbert v. Vemer and 
Wisconsin v. Yoder, and not the watered down deference to 
every bureaucrat that some lower courts now apply. 

Roberts, Fight City Hall? Nope, Not Even Mother 
Teresa, N.Y. Times, Sept 17, 1990, at Bl, col. 1. Mother 
Teresa's shelter for the homeless was permanently closed 
because it lacked an elevator. The elevator was prohibitively 
expensive and at odds with the order's religious practice of not 
using modem conveniences. The city's interest was in access 
for the handicapped. The nuns said they would carry the 
handicapped up the steps. The city said that was undignified; 
better the homeless should sleep in the streets. No lawsuit was 
filed; after Smith, the nuns had nothing to argue. RFRA should 
provide a defense. 

Pierce v. Society of Sisters, 268 U.S. 510 (1925). This 
case is not recent, but I include it because of its great historical 
importance. An Oregon law, supported by the Ku Klux Klan, 
would have required all students to attend public schools, 
thereby closing all religious schools in the state. The Supreme 
Court struck the law down. After Srmth, there would be no free 
exercise claim. The Court in Smith suggests that there would 
still be a hybrid claim of free exercise and parental rights. 
Thus, the right to Catholic schools now depends on an 
unenumerated right ~ on the same jurisprudential base as the 

App. 1, p. 2 
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right to abortion.    RFRA would give the right to Catholic 
schools a clear textual basis. 

Gay Rights Within the Church 

Dignity Twin Cities v. Newman Center & Chapel, All 
N.W.2d 355 (Minn. App. 1991). The Minneapolis Human 
Rights Commission ordered the Church to provide subsidized 
office space to gay rights groups, and ordered it to pay punitive 
damages for discriminating against the gay rights groups. The 
court of appeals reversed, in an opinion that ignores Snuth and 
is irreconcilable with Smith. The Church cannot count on all 
judges defying the Supreme Court, even in appealing cases. 
RFRA should provide a principled defense. 

Gay Rights Coalition v. Georgetown University, 536 
A.2d 1 (D.C. App. 1987). Georgetown was ordered to give 
student gay rights groups access to university facilities and 
student activity funds. RFRA should provide a defense, 
although there would be an argument about whether Georgetown 
has become too secularized to qualify for protection. 

Under 21 v. City of New York, 65 N.Y.2d 344. 482 
N.E.2d 1 (1985). The Mayor of New York issued an executive 
order requiring all city contractors to hire employees without 
regard to sexual orientation, and to state that policy in every 
solicitation or advertisement for employees. The order applied 
to Roman Catholic and other religious social service agencies 
providing services in cooperation with the City. The court 
struck down the order on the ground that such a policy could be 
imposed only by an act of the City Council; it declined to reach 
the religious liberty issues. Under Smith, the Church would 
have little defense to such an ordinance; RFRA should make the 
difference. 
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Restrictions on the Religious Practice of Individual Catholics 

Donahue v. Fair Employment & Housing Commission, 
1 Cal. App. 4th 387. 2 Cal. Rptr. 2d 32 ((1991), review granted, 
5 Cal. Rptr. 2d 781, 825 P.2d 766 (Cal. 1992)). The 
Commission ordered the owners of a five-unit building to rent 
an apartment to an unmarried couple. The owners are devout 
Catholics who believe that sex outside marriage is a mortal sin, 
and that it is a sin to assist someone else's sin. Under Smith, 
the owners probably have no federal defense. The owners won 
in the trial court under the state constitution. The Attorney 
General of California is arguing that Smith should be state law 
too. 

Ryan v. U.S. Department of Justice, 950 F.2d 458 (7th 
Cir. 1991). Ryan was an FBI agent with a distinguished record, 
ordered to investigate a pacifist religious group. He asked not 
to be assigned to the investigation, citing the bishops' pastoral 
letter on war and peace. He said he was willing to investigate 
violent war protestors, but not non-violent ones. The Bureau 
fired him, nine months before he would have been eligible to 
retire. The court upheld the discharge. He obviously had no 
claim under Smith, and the Bureau had only minimal duty to 
accommodate him under Title VII. RFRA would force the FBI 
to show that the discharge was necessary. 

Friend v. Kolodiieczak, 923 F.2d 126 (9th Cir. 1991). 
The court upheld the prison bureau's ban on possession of 
rosaries or scapulars. The Bureau's only reason for the ban was 
fear that other prisoners might perceive favoritism toward 
Roman Catholics. The court applied the reasonableness standard 
announced for prison cases in Turner v. Safley, 482 U.S. 78 
(1987), noting that the standard of Smith might be even lower. 
RFRA would apply the compelling interest test. 
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Hinrichs v. Whitbum. 772 F.Supp. 423 (W.D. Wis. 
1991). A Roman Catholic mother believes it is her religious 
duty to home school her children, including secular subjects and 
pre-Vatican 11 religious instruction. The state threatened to cut 
off her AFDC payments because she was not working. The 
court held her suits unripe because she had not exhausted state 
remedies. Plainly she has no claim under Smith. She has an 
argument under RFRA and Sherbert v. Werner. 

Zummo V. Zummo, 574 A.2d 1130 (Pa. Super. 1990). A 
trial court ordered a divorced Catholic father not to take his 
children to Mass when they visited him. The Superior Court 
reversed, holding that even after Smith, this was a hybrid free 
exercise/parental rights claim. Courts should reach the same 
result under RFRA, freeing religion from reliance on the 
unenumerated rights of parents. 

Regulation of Church Employment 

National Labor Relations Board v. Hanna Boys Center, 
940 F.2d 1295 (9th Cir. 1991), cert, filed. 60 U.S.L.W. 3631 
(Feb. 27, 1992). The court enforced collective bargaining for 
child care workers and other non-teaching personnel at a 
Catholic school, thus forcing the Church to share control of the 
school with a union and the NLRB. Citing Smith, the court said 
that regulation of church schools simply raised no constitutional 
issue. In an earlier case involving Catholic school teachers, the 
Supreme Court had found the National Labor Relations Act 
inapplicable. NLRB v. Catholic Bishop, 440 U.S. 490 (1979). 
But the Ninth Circuit limited that case to teachers, and it held 
that child care workers are not teachers. RFRA should make a 
difference, but it might not, because judges have a hard lime 
seeing what is at stake in these collective bargaining cases. 
Thus, the court also said it would have rejected the claim under 
pre-Smith law. 
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Hill-Murray Teachers v. Hill-Murray School, 471 
N.W.2d 372 (Minn. App. 1991), appeal pending in Minnesota 
Supreme Court. The court held Catholic schools exempt from 
the state labor code, so that the school did not have to bargain 
with a teacher's union. The court distinguished Smith on the 
ground that the Minnesota law carried no criminal penalties. 
This distinction has been rejected by other courts and may not 
stand up on appeal; if it does, the legislature could change the 
result by simply adding criminal penalties to the statute. Under 
RFRA, the claim would not depend on the civil/criminal 
distinction. 

Lukaszewsld v. Nazareth Hospital, 764 F.Supp. 57 (E.D. 
Pa. 1991). This was an age discrimination suit against a 
Catholic hospital; the court let the suit proceed. The court said 
that Smith precluded any free exercise issue, and it distinguished 
Catholic Bishop because the employee was not a teacher. 
RFRA could make a difference, although it might not because 
the court viewed the employee's job as secular. 

Inter-Community Center for Justice & Peace v. 
Immigration and Naturalization Service, 910 F.2d 42 (2d Cir. 
1990). This case refused to exempt orders of Catholic nuns 
from the law requiring them to verify the immigration status of 
all their employees. The nuns believed that this converted them 
into government agents, actively enforcing th^iinmigration laws, 
and violating their religious duty of love and charity for all. 
The court said that Smith precluded any constitutional issue; 
RFRA would apply the compelling interest test. The tone of 
this case is very different from the Supreme Court's 
interpretation of an earlier immigration regulation as implicitly 
exempting church employment of ministers. Church of the Holy 
Trinity v. United States, 143 U.S. 457 (1892). 
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Curran v. Catholic University, No. 1562-87 (D.C. Sup'r 
1989). Father Curran sued to force Catholic University to retain 
him as a professor of theology, despite the Vatican's 
determination that his teachings were seriously in error. Curran 
alleged that the University had promised him academic freedom; 
the University won on contract grounds. The court interpreted 
the contract in light of the Church's right to religious liberty. 
After Sndth, and without RFRA, the contract would be 
interpreted without a background of religious liberty, and the 
case could come out either way. The American Association of 
University Professors has censured the University because of 
this case; if accreditation authorities seek to penalize the 
University, it will need RFRA to provide a defense. 

O'Connor Hospital v. Superior Court, 195 Cal. App. 3d 
546, 240 Cal. Rptr. 766, review denied and deleted from official 
reports (Cal. 1987). A Catholic hospital discharged its chaplain 
and he sued for wrongful discharge. The Court of Appeal held 
that secular courts could not interfere with the employment 
relation between the church and a priest performing religious 
functions. The California Supreme Court let the judgment 
stand, but withdrew the opinion. Under Snuth, the Church 
would have to argue the establishment clause, or a hybrid free 
speech claim. RFRA should provide a defense. 

Miller v. Catholic Diocese of Great Falls, 224 Mont 
113, 728 P.2d 794 (1986). This was a suit for wrongful 
discharge by a Catholic teacher against a Catholic school; the 
court dismissed the suit on the ground that the church was 
entitled to religious liberty in its selection of teachers because 
the teachers speak for the church. The case would probably 
come out the other way after Smith, although the Church could 
argue a hybrid free speech claim. RFRA should provide a 
defense. 



Catholic High School Association v. Culvert, 753 F.2d 
1161 (2d Cir. 1985). This case ordered collective bargaining 
under state law for teachers in Catholic high schools, finding a 
compelling government interest in improving conditions inside 
Catholic schools. This case is like St. Agnes Hospital: it 
depends on RFRA restoring the full rigor of the compelling 
interest test 

Dolter V. Wahlert High School, 483 F.Supp. 266 (N.D. 
Iowa 1980). A Catholic school dismissed an unmarried 
pregnant teacher. The court ordered a trial to determine whether 
she was fired only because she had sex outside marriage, or in 
part because she was pregnant. It is hard to know how you 
would try that issue, and no further proceedings are reported. 
It is a reasonable interference that the case settled, i.e., that the 
school paid a sum of money to remove this negative role model 
from the classroom.  RFRA should provide a defense. 

Burdens on the Church Arising Out of the Misconduct of 
Individual Employees 

Hutchison v. Luddy, 1992 WL 30025 (Pa. Super. 1992). 
The court ordered the Church to produce records from "secret 
archives," records open only to the bishop under canon law. 
Plainly the Church had no claim under Smith; under RFRA, the 
case would likely depend on whether the need for the 
documents was compelling. RFRA should at least protect 
against fishing expeditions and against requests for duplicative 
evidence. 

MrozJka v. Archdiocese of St. Paul & Minneapolis, 482 
N.W.2d 806 (Minn. App. 1992), appeal pending in Minnesota 
Supreme Court. The jury awarded $2.7 million in punitive 
damages against the Church for failure to remove a priest who 
was engaged in sexual misconduct; the trial judge reduced that 



amount to $187,000.  The judgment also included $855,000 in 
compensatory damages. 

The issue here is punitive damages against churches. No 
one defends what the priest did, and everyone concedes that 
laws against sex offenses serve a compelling interest But 
punitive damages are a different matter. The commercial press 
is largely immune from punitive damages for First Amendment 
reasons; municipalities are immune from punitive damages 
under both Minnesota and federal law. Churches need a similar 
immunity. But the court said that punitive damage law is 
generally applicable, so the Church had no claim after Smith. 
The court expressly rejected the argument that the existing 
exemptions for other favored defendants show that punitive 
damages law is not generally applicable. RFRA would give 
churches an arguable defense. 

Anonymous v. Unnamed Catholic High School (settled 
1988). Mrozka must be understood in light of another case that 
I am not free to name. I helped represent a Catholic school that 
fired a teacher for sexual misconduct. That teacher sued for 
wrongful discharge. The school had strong evidence to support 
the discharge; when the plaintiffs lawyer saw that evidence, he 
dropped his request for reinstatement or a recommendation. 
Even so, the school paid $80,000 to settle the case. Without 
clear protections for religious liberty, the Church pays when it 
does the right thing, and it pays when it fails to do the right 
thing. Either way, the fmancial burden falls on the faithful and 
not on the wrongdoer. 
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Appendix 2 to Testimony of Douglas Laycock 

Cases Rejecting Free Exercise Claims 
for Lack of Religious Compulsion 

In my oral testimony, I said that an amendment limiting 
the bill to conduct that is religiously compelled would impose 
serious costs on religious liberty. I mentioned four cases to 
illustrate that point Many other cases would also illustrate the 
point; these are the four that came to mind as I testified. Here 
are citations and additional detail on those four cases: 

Society of Jesus v. Boston Landmarks Comm'n, 408 
Mass. 38, 564 N.E.2d 571 (1990). The Jesuits wanted to 
reorient their altar so the priest could face the people; the 
Landmarks Commission said the altar was architecturally 
important and could not be moved. The Commission argued 
that the location of altars is of no First Amendment significance 
unless a church's specific religious beliefs forbid it to put the 
altar where the state wants it. Brief of Defendant-Appellant 28, 
36-37. This was a plausible argument under existing federal 
case law. The Supreme Judicial Court of Massachusetts avoided 
the issue by protecting the Jesuits under the state constitution. 

Witters v. State Comm'n for the Blind, 112 Wash. 2d 
363, 371, 771 P.2d 1119, 1123 (1989). Witters was entitled to 
a state scholarship for the blind, and wished to use that 
scholarship to enroll at a seminary. The Supreme Court of 
Washington ruled that this use of the scholarship would violate 
the Establishment Clause of the state constitution. Witters could 
use the scholarship to attend any other university and train for 
any other occupation, but seminaries and the ministry were 
precluded. Witters argued that this rule discriminated against 
religion and thus violated the Free Exercise Clause. But the 
court held that there was no free exercise issue, because no one 
is required to become a minister. 
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Dorr V. First Kentucky National Corp., (unreported, 
W.D. Ky.). rev'd, 41 Fair Erapl. Prac. Cases. 421 (6th Cir.), 
vacated, 42 Fair Empl. Prac. Cases 64 (6th Cir. 1986). Don- 
was President of Integrity, an Episcopal gay rights organization 
working for change within the church. His employer demanded 
that he resign the position, and fired him when he refused. He 
sued for religious discrimination under Title VII. The district 
court held that leading Integrity was not a religious practice, 
because Episcopalians were not required to do it. The panel of 
the court of appeals reversed, but the full court granted 
rehearing en banc, thus vacating the panel's opinion and 
reinstating the district court's opinion. No further proceedings 
are reported; the case apparently settled. 

Brandon v. Board of Education, 635 F.2d 971, 977 (2d 
Cir. 1980). Brandon led an unsponsored student prayer club 
that wanted to meet on campus before school. The school board 
refused to let the club meet The court held that the club was 
not protected by the free xercise clause, because Christian 
prayer is not required at any particular time or place. The court 
noted that Muslim prayer would be different, because Muslim 
prayer is mandated at particular times. 

App. 2, p. 2 
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Mr. EDWARDS. Professor Lupu. 

STATEMENT OP IRA C, LUPU, NATIONAL LAW CENTER, GEORGE 
WASHINGTON UNIVERSITY 

Mr. LuPU. Thank you. Mr. Chairman, members of the sub- 
committee, as Mr. Hyde said when he introduced me earlier, I 
teach at the George Washington University, but of course like pro- 
fessor Laycock, I am here on my own, not on behalf of the univer- 
sity or any other organization. I am here as a citizen, and as a 
teacher and student of constitutional law. 

I must say that sitting through the testimony this morning has 
made me feel sad and uneasy in many respects about the matters 
that are before you. Sad because of the wav in which I have heard 
abortion politics disfigure our constitutional discourse. 

I do consider this hearing and our contemplation of H.R. 2797 
part of our constitutional discourse. This body can engage in that 
just as courts and other government bodies can. And while I full 
well understand people's strongly felt views about abortion, that 
will have to be worked out in one form or another, I think it is very 
sad that on a matter on which I think, I sense, there is otherwise 
a great deal of cooperation and common spirit to do something 
about the Supreme Court's opinion in Smith and to do something 
to restore religious liberty, that the issue of abortion is tearing it 
apart and I am not going to make a judgment on which side is 
holding which side hostage. I don't think it matters. 

What matters is that is what dominated this morning's discus- 
sion. I wasn't here yesterday so I don't know the extent to which 
it dominated it yesterday. But as someone who cares about con- 
stitutional law, I found that sad. 

Now, I am uneasv because like many people who appeared here 
yesterday, as I understand it, and today, I think Smith is a very 
bad decision. I think its reasoning is bad; I think its result is bad. 
I think people who want to do something about it are acting out 
of a proper, appropriate, and commendable impulse. But I do not 
think that the Religious Freedom Restoration Act is a good and 
sound response to the problem. And I think that for two main rea- 
sons. 

Number one, I don't think it is a restoration of the law of reli- 
gious freedom. I think the act goes well beyond the most extreme 
form of protection of religious freedom we have ever had in our 
law. And I will elaborate on that in 1 minute. I also think, and I 
think the second point is more serious, I think the act as drafted, 
as it is designed to rest on Congress' power to enforce the 14th 
amendment, is unconstitutional as applied to the States. I think 
Congress can instruct various agencies and instrumentalities of the 
Federal Government to protect religious liberty above and beyond 
what the free exercise clause or the Supreme Court's view of the 
free exercise clause might require. But I do not think that Congress 
has a—has constitutional authority to tell State governments and 
State administration that they must go in a direction that is oppo- 
site to what the Supreme Court has held in Smith in respecting re- 
ligious liberty, so that whatever you do, if you rest on your power 
to enforce the 14th amendment, I fear it will not survive very long 
in the courts. 
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Now, let me go back briefly over the first point about the extent 
to which the act protects rehgious liberty and then spend a few 
more minutes, I hope, on the constitutional point. 

Certainly, this act is not designed to restore the law of free exer- 
cise as of the eve of Smith. It would be a waste of time to restore 
the law of free exercise as of the eve of Smith. As of the eve of 
Smith, the Supreme Court had gutted the compelling interest test, 
watered it down, diluted it so the Government almost always won 
and religion almost always lost, and the Supreme Court had simply 
ignored or avoided the compelling interest test in a number of im- 
portant contacts, claims in the military, claims in prisons. 

So the Restoration Act would restore or put the test across the 
board. It would strengthen it and put it into the law across the 
board. That is part of what Professor Laycock says commends it, 
and I think he is right. But you would not be restoring the law as 
of the eve of Smith if you enacted it. You might be, depending on 
how the act was construed, restoring the law as of 1972, which I 
view as the high water mark for religious liberty in the constitu- 
tional law in the United States. That is the time when Wisconsin 
v. Yoder was enacted. 

What troubled me was reading section 3 of the act, the operative 
section about forbidden burdens on religion and the exception to 
forbidden burdens on religion. And the ladies and gentlemen in sec- 
tion 3 about the exception to forbidden burdens on religion says 
that—is a particular version of the compelling interest test. 

It says government has to demonstrate application of a burden 
and it is essential to furthering governmental interest and is the 
least restrictive means of furthering that interest. 

Will you not find language that strenuous in Wisconsin v. Yoder, 
in any other case about free exercise of religion and perhaps not 
in any other case about anything that I am aware of, though I 
wouldn't want to hold myself to that. That language is a very 
stressful one. I have in my written testimony an example about 
Abraham ordered by God to sacrifice Isaac to prove his faith. And 
I won't run through it now, but in my written testimony I discuss 
the problem government would have in doing anything to stop 
Abraham in that setting under a test as strenuous and extreme as 
this one. 

Now, let me turn briefly to the constitutional point, because this 
point, that the statute goes too far in its protection of religious lib- 
erty at the expense of competing interests. This point can be fixed 
by this body. The statute could be backed up a little bit, moderated 
a little bit, and I would recommend that. The constitutional prob- 
lem is much more serious. I don't believe that Congress has the au- 
thority in its application of the act to the States to say, even 
though the Supreme Court is going right in its treatment of reli- 
gious liberty, we now say in enforcing the 14th amendment to go 
left. 

The Supreme Court says, "no exemptions for religious exercise 
from generally applicable laws." We say, "exemptions for religious 
exercise for generally applicable laws." 

"The cases that elaborate Congress' power to enforce the 14th 
amendment do not go nearly so far. In fact, Oregon and Mitchell 
said that Congress could not extend the vote in State elections to 
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people between 18 and 21 years old. Congress has been able to en- 
force post Civil War amendments when it was going in the same 
direction of the Court, when it wasn't going too far, and it was rest- 
ing its judgment on legislative facts within its competence to find. 
That is not the Religious Freedom Restoration Act. 

Congress would not be going in the same direction as the Court 
The Congress would be going very far in the opposite direction. 
And the judgment would be based on constitutional values, com- 
mendable ones, but not the values that the Supreme Court has ex- 
pressed. 

I have suggested in my written statement a slightly narrower 
version of this that rested on Congress' power to spend for tJie gen- 
eral welfare and that conditioned religious freedom on acceptance 
of State expenditures might be a sound and constitutionally accept- 
able way to achieve some of these purposes. Thank you for your 
time. 

Mr. EDWARDS. Thank you. 
[The prepared statement of Mr. Lupu follows:] 
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STATEMENT  BY   PROFESSOR   IRA C.   LUPU  CONCERNING   H.R.   2797 

THE   REUIGIOUS   FREEDOM  RESTORATION ACT 

BEFORE   THE   SUBCOMMITTEE  ON  CIVIL  AND  CONSTITUTIONAL  RIGHTS 

OP THE COhWITTEE  ON  THE  vJUDICIARY 

THURSDAY,   MAY   14,    1992 

Mr. Chairman and ineinb«ra of the Subcocmlttee: 

Thank you for the opportunity to testify on a matter of great 

constitutional significance. I am a professor of law at The George 

Washington University, but I am not here on behalf of the 

University or any other organization. I an here as a citizen and 

constitutional  scholar,' concerned about  the matter before you. 

At the outset, X want to state my position on the issue of the 

legal restoration of religious freedom in America. I believe that 

Oregon BnploYment Diviaion v. Smith. 494 U.S. S72 (1990), Is a very 

bad decision, both in its reasoning and Its result. I also 

believe, however, that the proposed Religious Freedom Restoration 

Act (hereafter 'RPRA*) is seriously flawed. As I will explain in 

what follows, th« Act Is 1) constitutionally perverse in its 

treatment of the states as compared to its treatment of the federal 

government,    2)    misleading   in   its   claim   to   be   restorative,   3) 

' Z have written widely about constitutional law, with an 
emphasis on the Religion Clauses of the First Amendment. I discuss 
the Religious Freedom Restoration Act in particular, as one of a 
genre of enactments designed to implement constitutional noros, in 
an article entitled 'Statutes Revolving in Constitutional Law 
Orbits,* 79 Virginia Law Review. Ho. 1 (forthcoming, February, 
1993). 
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drafted in waya that are likely to undermine its proclaimed purpose 

in some respects and overachieve it in others, and 4) probably 

unconstitutional in its application to the states. 

1. THE ACT OBLIGES THE STATES TO RESPECT RELIGIOUS FREEDOM  TO A 

GREATER EXTENT THAN THE FEDERAL GOVERNMENT 

The Free Exercise Clause, as part of the Bill of Rights, 

originally applied only to the federal governnvent. The strictures 

of the Clause became applicable to the states thereafter, through 

the doctrine of incorporation, Cantwell v. Connecticut. 310 U.S. 

296 (1940) , by virtue of which many provisions of the Bill of 

Rights have been absorbed in the fourteenth amendment and thereby 

Imposed on states and localities. 

Section 6 of the proposed Act opens with what appears to be 

parity between state and federal law; section 6(a) asserts that 

the Act would apply to "all Federal and State law, and the 

implementation of that law, whether statutory or otherwise, and 

whether adopted before or after the enactment of this Act.* In 

section 6(b), however, that parity quickly disappears. Post-Act 

federal law would be made "subject to this Act unless such law 

explicitly by reference to this Act excludes such application." By 

contrast, the coverage of state law by the Act is mandatory; 

legislators and executive officials at the state and local level 

would not be able to exclude their actions from its force. 

Because Congress cannot bind its successors to maintain the 

scope of an earlier enactment. Congress cannot prevent future 

Congresses from escaping the force of the Act, by total or partial 
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repeal, or by exclusion of particular statutes from it. Congress 

can, however, bind the Executive Branch and the administrative 

agencies of the federal government to respect religious liberty. 

Federal regulators, and the administrators of federal institutions, 

such as prisons, should not be free to exclude some or all of their 

policies from the operation of the Act, while state officials 

performing analogous functions cannot. 

The Act's failure to achieve federal and state parity, insofar 

as It can without diluting Its protection of religious liberty, may 

well provoke a cynical response to the federal government, which 

will be saying to the states in effect "Do as we say, though not 

necessarily as we do.* Although it is imaginable that courts will 

construe section 6(b) to exclude federal administrative agencies 

from the power to avoid the Act,' the only safe way for Congress to 

treat states and the federal government with maximum constitutional 

parity is to make that explicit in the Act. (This could be done 

simply by inserting in section 6(b) the word 'statutory' 

iiranediately preceding each of the two appearances of the word 

•law.') 

II.  THE ACT IS NOT TRULY RESTORATIVE. 

As all lawyers who follow religion clause decisions well know. 

Smith was not a bazooka blow to the head of a healthy organism; 

rather, it was a final nail in a coffin that the Supreme Court had 

' This possibility rests precariously on the Supreme Court's 
opinion in Hampton v. Mow Sun Wong, 426 U.S. 88 (1976), and is 
further explored in the forthcoming article cited in note 1, au££a. 
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for years been building for che Free Exercise Clause. Excepc for 

Wisconsin v. Yoder. 406 U.S. 205 (1972), and a series of pre-SmiUl 

cases involving unemploymenc compensation, che Court had been 

consistently unsympathetic to Free Exercise claims for relief from 

generally applicable laws.  See, e.g.. Lvng v. Northwest Indian 

Cemetery Protective Ass'n. 485 U.S. 439 (1988); O'Lone v. Estate of 

Shabazz. 482 U.S. 342 (1987); Goldman v. Weinberger. 475 U.S. 503 

(1986); Bob Jones Univ. v. United States. 461 U.S. 574, 602-04 

(1983); United States v. Lee. 455 U.S. 252 (1982). In some of 

these decisions, particularly in the tax field (Bob Jones 

University and Lee). the Court had applied a watered down version 

of the convening interest test; in a number of others, including 

free exercise claims in the military (Goldman). in prisons 

(Q'Lone), and in the context of public lands (Lyug), the Court had 

not applied the compelling interest test at all. 

Because the Act would apply an extremely stringent version of 

the con^pelling interest test to all burdens on religious liberty, 

the Act cannot be viewed as truly restorative of the law of 

religious freedom as of the day before the Supreme Court handed 

down its decision in Smith. SmiUl represents the low water mark 

for religious freedom in the past thirty years, but the Act at the 

very least purports to return the law to its high water naric, one 

that we last saw in the 1972 decision in Wisconsin v. Yoder. 

Indeed, as suggested in Part III itrcnediately below, a literal 

construction of section 3(b) of the Act would place religious 

liberty in a more protected position than it has ever before been. 
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III. THE ACT MAY PRODUCE UNWISE. UNBALANCED AND UNINTEWDED RESULTS 

Ic Is impossible Co knoM precisely what the Act's consequences 

would be before courts have examined it. Questions concerning its 

proper construction and its constitutionality are deeply 

intertwined. For the moment, however, I wish to defer 

consideration of the Act's constitutionality, upon which I focus 

explicitly in Part IV, below, and to take up issues of the Act's 

meaning and force. 

The most striking feature of the Religious Freedom Restoration 

Act is the way in which it tracks judicially crafted language, 

drawn from opinions construing the Free Exercise Clause. First, 

the Act in section 3(a) limits itself to government acts which 

"burden* a person's exercise of religion. This seems innocuous 

enough, until one recalls that the Supreme Court has construed the 

concept of burden very narrowly. In the Lynq decision, the Court 

excluded from the concept all Native American Indian claims that 

the public lands were being used or developed in ways that defile 

tribal holy places. Codifying the concept of burdens will put the 

Congress squarely behind religious insensitivity to Native American 

tribes. 

Second, the Act adopts a highly stringent standard of review, 

and references that standard to particular, named decisions of the 

Supreme Court. In section 2(a)(5), the Act expresses a finding 

that "the compelling interest test as set forth in Sherbert v. 

Vemer and Wisconsin v. Voder is a workable test for striking 

sensible  balances  between  religious  liberty  and  competing 
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goverrunencal interests.* In section 2(b) (1), the Act declares its 

purposes to include the codification of 'the compelling interest 

test as set forth in Sherbert v. Verner and Wisconsin v. Yoder." 

Section 3(b) of the Act would require that government demonstrate 

that burdening an individual's religious practice 

*(1) is essential to further a cooipelling governmental 

interest; and 

(2) is the least restrictive means of furthering that 

governmental interest." 

Sections 2(a)(S), 2(b)(1) and 3(b) woric together strangely. 

You will search the Supreme Court's opinions in Xfidei and Sherbert 

in vain for the language proposed in section 3(b). Although both 

decisions require the state to serve important interests in order 

to overcome free exercise claims, neither adopts a standard as 

stringent as the Act proposes. See Sherbert. 374 U.S. at 403 

(burdens on free exercise may be justified by a *conq>elling 

interest," citing NAACP v. Button, 371 U.S. 415, 438 (1963)); 374 

U.S. at 406 ("We must . . . consider whether some convening state 

interest . justifies the substantial infringement of 

appellant's First Amendment right."); id^ at 407 (government must 

"demonstrate that no alternative forms of regulation would combat 

such abuses without infringing First Amendment rights."); Yoder. 

406 U.S. at 215 ("only those interests of the highest order and 

those not otherwise served can overbalance legitimate claims to Che 

free exercise of religion"); isl^ at 221 (". . . we must searchingly 

examine the  [state]  interests and the impediment to those 
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objectives that would flow from recognizing the claimed . . . 

exemption'). 

The standard proposed in section 3(b) of the Act goes well 

beyond those set forth in Sherbert and XodfiX- If the Act's 

standard is construed straightforwardly, virtually every religious 

exercise claim will prevail; put the other way, the government will 

almost always lose. The requirements that the government's choice 

of means, as applied to the person claiming a religious burden, be 

both 'essential to* and the 'least restrictive means of furthering* 

a compelling Interest will be extremely difficult for government to 

meet. When the Act's provisions on attorneys fees (sec. 4(a)) and 

burden of proof (sec. SO)) are added to the mix, the brew la toxic 

for any government policy that happens to bump into religious 

practice. Application of these requirements will produce an 

Imbalance In favor of religious liberty and against competing 

governmental Interests. (No wonder the Act's drafters want to give 

the federal government an escape hatch I) 

For example, imagine a modem-day version of the Biblical 

•tory in which Abraham believes that God has asked him to prove his 

faith by sacrificing his son Isaac. Government officials, having 

learned of Abraham's plan to heed this message, seelc a court order 

granting them custody of the child. Abraham lnvo)ces the Religious 

Freedom Restoration Act as a defense to the legal action. 

Granting, as I believe we all would, that the state's end of 

protecting the child's life is compelling, would an order 

terminating Abraham's custody, even temporarily, be 'essential to 

60-944 - 93 - 13 
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further" the government's interest, and the "least restrictive 

means o£ furthering that interest?" Abraham's lawyer will surely 

argue that subsequent criminal prosecution and punishment if the 

sacrifice goes forward is an alternative means, and arguably one 

"less restrictive" of Abraham's religious freedom; unlike the order 

terminating Abraham's custody, the threat of criminal prosecution, 

conviction and punishment is designed to deter the sacrifice, but 

leaves open to Abraham the choice of compliance with his religious 

conscience. (Of course, if Abraham were prosecuted after 

sacrificing Isaac, Abraham's lawyer might well argue that temporary 

termination of custody was the "least restrictive alternative" 

because the punishment was less severe.) 

Unfortunately for Isaac, the Act's requirement that the state 

use the 'least restrictive" means to further its Interest may bar 

both termination of custody and criminal prosecution as well. 

Other means, completely noncoercive and therefore still less 

restrictive of religious freedom, also are available to the state. 

For example, state officials might offer Abraham something of value 

In exchange for sparing Isaac, or (less restrictive still) simply 

try to persuade Abraham that human sacrifice is morally wrong. 

Moreover, because (viewed ex ante) any one of these means might 

woric to achieve the state's interest, none can be deemed 

•essential" to further It, as the Act would require. 

As this analysis shows, a stringent test of "essential* and 

•least restrictive means" is an engine of destruction for any 
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policy made subject to it.' States will rarely prevail against 

claims, all of which will be far more reasonable than Abraham's, 

made under the Act if it is straightforwardly interpreted. This is 

not a restoration of religious freedom; rather, so construed, the 

Act creates an unbreakable shield or unstoppable sword against any 

state policy that incidentally burdens religion. In matters of 

education, land-use control, state taxation, regulation of 

charitable solicitation, and elsewhere, religious exercise claims 

made under the Act will force most state policy to yield. 

Courts may not be willing to construe section 3(b) quite so 

literally, of course. A second possibility for Interpretation of 

the Act's protection of religious exercise is that the reference to 

Sherbert and Xsd&X in the Act's findings and purposes will temper 

a court's judgment regarding section 3(b)'s meaning and force. A 

court might read the Act as a whole to embody the "compelling 

interest test' as stated and applied in those two decisions. 

Neither Sherbert nor Xade£ require any infinite regress of less 

restrictive policy alternatives; both are properly read as 

requiring a judicial evaluation of tradeoffs between the intrusion 

on liberty and the relative effectiveness of the intrusion, as 

compared with other means, for reaching the state's ends. 

' As Chief Justice Rehnquist has pointed out in a different 
context, the search for less restrictive means, 'when carried too 
far, will ultimately lead to striking down almost any statute on 
the ground that the Court could thinl( of another 'less restrictive' 
way to write it.' Supreme Court of New Hampshire v. Piper, 470 
U.S. 274, 294 (198S) (Rehnquist, J., dissenting). 
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And, indeed, one can imagine a religion-sensitive and 

otherwise reasonable judge reaching coherent results under such an 

approach. In our Abraham-Isaac story, a sensible application of 

the "teat" o£ Sherbert and Xsjdfil would permit the state to 

terminate Abrahsun's custody or, if necessary, to prosecute Abraham 

for homicidal acts toward Isaac. Our deep respect for human life, 

and our conviction that allowing Abraham religious liberty in this 

regard deeply threatens that value, certainly supports that 

outcome. In light of what is at stake, it would be unreasonable to 

make the state (and Isaac) take the risk that leas restrictive 

means will also prove to be less effective means. 

If, however, the courts are free to elaborate the Act by 

building upon Sherbert and XodSJ:, as case law, rather than by 

construing the language of section 3(b), courts night well repeat 

the decisional trends of 1972-90, winding up where they were on the 

eve of Smith. This, presumably, would be the tendency one would 

expect from the very Court that decided SmiJJl, and other free 

exercise-limiting decisions, in the first place. 

How far courts might go in weakening section 3(b) is open to 

debate and speculation. Perhaps the Act's requirement that all 

burdens on religious liberty be justified by asffifi version of a 

strict constitutional test, even one that has been watered doini, 

will result in a series of decisions less destructive of religious 

liberty than the pre-Smith case law, though less protective than 

many of the Act's sponsors would desire. Although such a result is 

better than nothing, it is impossible to predict how much better 

10 
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Chan nothing it will be; once courts get the idea that they can 

ignore Che language of section 3(b), there appears no obvious 

stopping place in the dilution of the Act. 

The range of possible meaning for the Act's principal 

provisions may thus be much wider than it seems, running all the 

way from l) 'religion never loses* through 2) some middle ground 

(represented by Sherbert and Yoder. as they were understood by 

responsible lawyers in the early 1970's) to 3) 'the state may 

burden religious practices with rules of general applicability 

unless exemptions for religious practice create only trivial costs 

to the government* (that is, the state of the law on the eve of 

Smitll) . The first version would overprotect religion at government 

and society's expense; the third version would do little to advance 

or restore religious liberty; the middle version seems appropriate, 

but is very difficult to express in hard and fast statutory terns. 

IV. CONGRESS MAY LACK CONSTITUTIONAL POWBR TO ADVANCE 

RELIGIOUS FREEDOM BY WHOLESALE DISPLACEMENT OP STATE LAW 

As all those familiar with our Constitution know, Congress is 

a legislative body of enumerated powers, and the (question arises as 

to what source of power supports the Religious Freedom Restoration 

Act. Before turning to the congressional power to enforce the 

fourteenth amendment, upon which principal emphasis is placed by 

the Act's proponents, it seems to me worthwhile to pause over other 

possibilities. 

In this context, as in so many others. Congress might try to 

rest an exertion such as this on the Spending Power in Art. I, sec. 

XX 
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8, cX. 1, or Che power to regulate commerce 'among the several 

states* In Art. I, sec. 8, cl. 3. Because the Religious Freedom 

Restoration Act is so expansive in its prograimatic and regulatory 

coverage, however, the analysis of the extent to which either of 

these power grants might support some version of the statute must 

be made case by case. In all likelihood, these two power grants, 

alone or taken together, will not support the full sweep of the Act 

in all its applications. 

Of the t%ro, the Spending Power is the safer bet; under the 

broad principles of South Dakota v. Dole. 483 U.S. 203 (1987), 

Congress might safely condition grants upon the states' accepting 

a condition of con^liance with the Religious Freedom Restoration 

Act for all state actions related to the use of the federal funds. 

This would probably not result in coverage as broad as the Act now 

proposes; for example, state laws of marriage and of burial 

implicate religious principles, but I know of no federal 

expenditures linked to state policies on those subjects. 

It is somewhat more difficult to assess the validity of the 

Religious Freedom Restoration Act as an exercise of the power to 

regulate commerce among the states. The Act would apply in a 

niunber of different contexts, each with its own relation to 

interstate commerce. It is at least arguable that the loose modern 

tests for which class of transactions affect commerce substantially 

would support a restriction upon the states' power to burden the 

religious freedom of state employees. See Maryland v. Wirtz. 392 

U.S. 183 (1968) (upholding federal regulation of wages and hours of 

13 
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state employees in hospitals, schools, and institutions). Because 

religious liberty issues would be presunvably less likely to produce 

commerce-blocking labor disputes than would wage and hour 

conflicts, however, this issue may be close. To cite a different 

example, the Act might result in a new pattern of textbook 

selection by public schools, and this alteration of book demand 

might serve to justify the exercise of the Commerce power. 

One cannot be sanguine, however, about any of these results; 

all might be seen as relying on trivial commercial effects as an 

excuse for highly intrusive federal regulation of state 

operations.' Furthermore, some applications of the Religious 

Freedom Restoration Act might have virtually no commercial effects 

at all, or commercial effects that Congress would not want to be 

promoting. To return to Smith for an example, do you really want 

lawyers arguing and judges deciding that Congress enacted the 

Religious Freedom Restoration Act in order to remove impediments to 

Interstate trade in peyote? 

Still more ominously for some applications of any Comnerce 

Power theory, this Term's expected Supreme Court decision in New 

York V. United States. 942 F.2d 114 (2d Cir. 1991), cert, granted 

112 S. Ct. 856 (1992) (argued March 27, 1992) may restore the state 

sovereignty barrier erected in National League of Cities v. Usery. 

426 U.S. 833 (1976) and later demolished in Garcia v. San Antonio 

* See Maryland v. Wirtz, 392 U.S. 183, 196-97 n.27 (1968) 
(•IT)he Court [has never) declared that Congress may use a 
relatively trivial impact on commerce as an excuse for broad 
general regulation of state or private activities.*) (Harlan, J.). 

13 
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Metropolitan Transit Authority. 469 U.S. 528 (1985). Depending on 

the grounds of such a resurrection, a newly (re)formed doctrine of 

state sovereignty might bar application to state government 

operations of the Religious Freedocn Restoration Act, at least to 

the extent the Act rested on the commerce power. 

The case for federal power to enact the Religious Freedom 

Restoration Act is thus thrown back on the scope of congressional 

power to enforce the fourteenth amendment. Defining the parameters 

of this power raises questions as deep and difficult as any in our 

constitutional law. The concerns here include the scope of 

individual rights, the separation of powers between the Supreme 

Court and Congress, and the division of authority between nation 

and states. In particular, questions concerning the scope of 

congressional power to enforce the fourteenth amendment require 

reconciliation of our most basic constitutional decisions and 

precepts -- Marbury v. Madison. 5 U.S. 137 (1803), which claims for 

the Court the last word on the meaning of the Constitution, and 

McCulloch V. Maryland. 17 U.S. 316 (1819), which recognizes that 

Congress must have a broad choice of means for carrying its powers 

into execution. 

In a letter to this Committee several years ago. Professor 

Laycock offered the opinion that Congress could create a statutory 

right to religious exemptions from state laws of general 

applicability even though the Supreme Court in Smith had held there 

was no such right judicially enforceable under the Constitution. 

Hearing on H.R. 5377. Religious Freedom Restoration Act of 1990. 



Before the Subcommittee on Civil and Constitutional Rights of the 

House Committee on the Judiciary. 101st Cong., 2nd Sess. 72-79 

(App. 3, Letter to Chairman Edwards from Douglas Laycock). He 

argued that Smith itself invites legislative activity, and that the 

proposed Religious Freedom Restoration Act is consistent with, 

rather than in conflict with, the Supreme Court's view of protected 

religious exercise. Id^ at 76-79. 

Nith all due respect to Professor Laycock's learning and 

judgment, I think the question is much closer and more difficult 

than his letter suggests. The leading precedent for an expansive 

view of congressional power, Katzenbach v. Morgan. 384 U.S. 641 

(1966), was the product of a Court far more attuned to the 

expansion of rights and far less concerned with insulating the 

states from federal power than is the current Court. 

Katzenbach. and other decisions on which Professor Laycock 

relied, involve statutory extensions of voting rights or other 

anti-dlscrlmination concerns to circumstances beyond those which 

the Supreme Court had held unconstitutional. In all of these 

matters, however, the Congress had legislated in a general 

direction consistent with that taken by the courts. Respected 

opinions in the leading cases on this subject take the view that 

Congress can act to outlaw state practices inconsistent with judge- 

made principles, but cannot refashion judge-made law whole cloth. 

Oregon v. Mitchell. 400 U.S. 112, 204-09, 294-96 (1970) (Congress 

lacks power to extend the franchise in state elections to persons 

under 21 years of age) (opinions of Justice Harlan and Stewart) . 

ts 
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Moreover, the principal rationale for permitting legislative 

revision of the scope of fourteenth or fifteenth amendnent rights 

is the superior fact-finding capability of Congress, as compared to 

the courts, on broad questions of the true (and invidious) 

character of certain discriminatory practices.' 

The limits suggested by the Supreme Court's decisions 

concerning congressional power to enforce the fourteenth amendment 

present significant impediments to the Religious Freedco 

Restoration Act. The Supreme Court in Smith concluded that 

judicial balancing of religious interests against governmental 

concerns would produce unprincipled results, and that the free 

exercise clause would henceforth not support claims to be exempt 

from state laws of general applicability. If Oregon v. Mitchell 

retains validity, it Is hard to see on what basis Congress can 

substitute a stringent religion-protective doctrine for the Court's 

new hands-off approach to the Free Exercise Clause. To do so would 

be to reject the Court's direction and result, and to substitute a 

' The decision in City of Rome v. United States, 446 U.S. 156 
(1980) is the strongest precedent for Professor Laycoclc's view, 
because it permitted Congress to legislate, pursuant to the 
fifteenth eunendment, against practices discriminatory in effect as 
well those designed to discriminate, just as RFRA is aimed at 
policies burdensome in effect to religious exercise. It is li)cely, 
however, that the Supreme Court will be more restrictive in 
recognizing congressional power to enforce the general provisions 
of the fourteenth amendment, because the implications for 
federalism are so much broader. (Then-Associate Justice Rehnquist, 
as well as Justices Powell and Stewart, dissented in City of Rome, i 
The thirteenth amendment decisions on which Professor Laycock 
relies in his 1990 letter, see, e.g, Jones v. Alfred H. Mayer Co., 
392 U.S. 409 (1968) also do not help his argument much, because 
they typically involve racial discrimination in conmercial settings 
which Congress may in any event regulate pursuant to the Coomerce 
Power. 

16 
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highly general and expansive doctrine of religious freedom for a 

much narrower one chosen by Che Courc. Moreover, the Act does not 

rest on any claim, general or particular, of legislative 

superiority in fact-finding, and thus cannot draw upon that line of 

reasoning. 

Alternatively -- and here I come closer to Professor Laycock 

-- Smith may represent an entirely Institutional rather than 

substantive judgment about the force of the free exercise clause. 

A significant portion of the Court's justification in Smith focuses 

on the difficulties encountered by courts in balancing interests in 

the fashion required by the pre-Sfflltb law. The opinion suggests 

that only the political branches possess the requisite competence 

and authority to make these judgments. 

This 'institutional' view of Smilll creates Its own problems 

for the validity of the Religious Freedom Restoration Act, but they 

may be more manageable than those produced by the substantive view. 

71>e substantive view runs head-long into Marbury v. Madison, as 

glossed in Oregon v. Mitchell: that is, it suggests that Congress 

can simply override the Court on matters of substantive 

constitutional law. The "institutional' view suggests that courts, 

in the absence of focused legislative judgments ^tbout the impact of 

religious concerns on governmental ones (and vice versa), should 

not engage in the unpredictable business of assessing 

incomnensurables like religious liberty and government need. The 

converse proposition, which Smith endorses, is that courts should 

accept such focused legislative judgments when they In fact are 

17 
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made. 

With the problem so conceptualized, the question the Religious 

Freedom Restoration Act presents is whether a generalized religious 

freedom statute, enacted by Congress for the governance of the 

states, is the sort of enactment the Smith Court envisioned when it 

rendered its institutional judgment. Statutes exempting religious 

exercise from rules of general applicability ordinarily are enacted 

by the same body that enacted the general rule itself, and are 

narrow and specific. Such exemption statutes single out religion 

in the context of a particularized prohibition, such as the ban on 

religious discrimination in employment, in which the costs and 

benefits of the exemption are usually foreseeable. All courts need 

do with such enactments is measure them against the Establishment 

Clause, and, if they survive, apply them according to their terms. 

The Religious Freedom Restoration Act would be entirely 

different. It would be a federal enactment, requiring exemption 

for religious exercise from state-created rules. The Act is 

neither narrow nor context-specific. The Act says to courts 

"Protect religious exercise across the governmental board and 

pursuant to stringent standards of review.* By so (re)delegating 

Free Exercise decision-making, the Act places the courts back in 

the position they were in before the erosion of Free Exercise 

standards in the 1980's. or at least where they were on Smith's 

eve. Such legislation would represent a congressional judgment 

that the courts could indeed apply a set of standards that courts 

had previously applied in the name of the Constitution directly, 
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but that Smith now rejects.* 

Such an enactment cannot create for the courts the 

institutional apparatus to make such judgments, but it can supply 

the authority of a coordinate branch that the courts should make 

them in order to facilitate religious liberty. Such an expression 

by Congress would be analogous to those on which courts at times 

rely on matters of justiciability; although these doctrines have a 

constitutional core, rooted in Article III, they also have a 

prudential component which Congress may be able to overcome by 

legislation. See Trafficante v. Metropolitan Life Ins. Co.. 409 

U.S. 205, 212 (1972) (White, J., concurring). When this platform 

of authority is conjoined with recognition that in other areas of 

constitutional law courts already malte judgments involving 

competing and logically incommensurable interests, the case for the 

constitutionality of the Religious Freedom Restoration Act is 

certainly improved. 

An improved case is not necessarily a winning one, however. 

The Supreme Court that decided Smith, and that may be on the verge 

of (re)protecting states against federal "encroachments" on the 

operations of state government, can hardly be depended on to adopt 

an expansive view of congressional power to enforce the fourteenth 

* In my own view, which may be idiosyncratic, the return of 
this task to the judiciary is constitutionally salutary. See 
generally Ira C. Lupu, "Reconstructing the Establishment Clause: 
The Case Against Discretionary Accommodation of Religion," 140 
University of Pennsylvania Law Review 555 (1991) (arguing that the 
establishment clause prohibits discretionary accommodations, but 
that the free exercise clause mandates some accommodations and that 
only courts should provide them.) 
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amendment in a context which overrides Smith and intrudes on state 

and local administration. In my view, the Supreme Court would be 

highly likely to invalidate the Religious Freedom Restoration Act 

in its present form, or to construe it very narrowly so as to save 

it from such invalidation. Such a narrow construction -- say, that 

the Act simply erased Smith and returned the law to its precise 

condition on Smith's eve -- would, as suggested in Part III above, 

render the Act a near-empty shell. 

CONCLUSION 

I have three suggestions. First, the Congress should do 

nothing, pending the outcome in the Supreme Court of New York v. 

United States, which may restore the doctrine of state sovereignty, 

and Church of the Lukumi Babalu Aye. Inc. v. City of Hialeah. 936 

P.2d 586 (11th Clr. 1991), cert, granted. No. 91-948, 1992 U.S. 

LEXIS 1707 (U.S., March 23, 1992). The City of Hialeah case, which 

presents Free Exercise issues and which I believe Professor Laycock 

is to argue, will be heard early in the 1992 Term and may signal a 

retreat from Smith. 

Alternatively, the Religious Freedom Restoration Act might be 

redrafted to clarify exactly what level of protection is being 

afforded to religious liberty, and to ensure that such protection 

is reasonable. Staying away from judicial terms of art may avoid 

ambiguity and minimize judicial power to revise the statute by 

interpretation. I would propose something like "Except on a 

showing of extraordinary good cause, no person acting under color 

of federal or state law nay take any action which seriously injures 

20 
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any person in his or her religious practice." 

Finally -- and I think potentially most fruitful •• the 

Congress should consider proposing a constitutional amendment 

rather than enacting a statute to overturn Smith. Such an 

amendment would presumably bind all levels of government, and, if 

drafted wisely, would not borrow from pre-existing doctrine coined 

by the judges whose work you want to overturn. 

Restoring religious freedom to its proper place is important 

and difficult. For the reasons outlined above, however, I believe 

the proposed Religious Freedom Restoration Act is not a vehicle 

adequate to the task. 

21 
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Mr. EDWARDS. Mr. Kopetski. 
Mr. KOPETSKI. Thank you, Mr. Chairman. I want to thank both 

of the witnesses, and all the witnesses today. I think this has been 
a very instructive set of hearings that you have had. And I think 
that it has been beneficial to review in public some of these very 
fundamental questions of why we have such a great society based 
on constitutional government. We really challenge one of the very 
underpinnings of our society when we step into the whole exercise 
of religion area so well embedded in our history, and so fundamen- 
tal to American society as this whole question of governmental in- 
terference in a person's right to talk to their God. 

I really found instructive Professor Laycock's testimony. I had a 
number of questions for him, and I think that he has addressed a 
lot of the concerns, questions that I had about this, and I found his 
testimony very instructive. I am afraid I have to move along here, 
so I don't have any questions at this time. 

Mr. EDWARDS. Mr. Hyde. 
Mr. HYDE. Well, thank you, Mr. Chairman. I want to thank the 

panel for their long-sufiFering waiting, because it is a long morning, 
and I am most appreciative of their testimony. And they have made 
a contribution to our fuller understanding of this not very simple, 
but very important legislation. 

Everybody has their personal priorities, and I have mine, of 
course, and I respect people who have different priorities. To me, 
abortion is important. I can't think of a cause that I am more inter- 
ested in, because I can't think of a class of members of the human 
family more vulnerable, weaker, more defenseless, who don't vote, 
who can't escape, and I think—I think—I am not saying you have 
to think this way—I think that society, government, owes them 
protection once they have been created. And I think human life be- 
gins at the beginning. And that is my priority. And I don't think 
it is abortion politics to be concerned when legislation comes along 
that I think might facilitate the already IV2 million abortions a 
year in this country. 

Now, there are many religious groups who support this legisla- 
tion who don't like abortion. They are prolife. But they are willing, 
it seems to me in my Hawed reasoning, they are willing to throw 
the dice and take a chance on the cast that makes up the Supreme 
Court, that they will still vote the way they have or they will do 
what they said they would do in the past. They are willing to take 
that chance. And that is fine. God bless them. 

I am not. I am not. I am concerned about saving one life. And 
more importantly than legislation that satisfies the world, I think 
if it provides a facility for exterminating—we all talk about termi- 
nating a pregnancy. Every pregnancy terminates at 9 months. Ex- 
terminate is what we are talking about. I don't think it is sad that 
Members of Congress concern themselves about innocent human 
life. I think it is great. I think we have had a great debate here 
today between people of good will who have a different opinion, a 
different understanding of the law and of the future and how the 
law is going to be interpreted in the future, the powers of Congress 
vis-a-vis the Supreme Court. 
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I have been pleased, and I have heard lots of debates in the 18 
years I have been here, but I do not—I am saddened that a law 
professor would be saddened that this would be a concern. 

You bet it is a concern. It is a concern. And it is not politics. The 
politics plays the other way. It is pretty tough to be prolife in Con- 
gress today. Let me tell you, it is not easy. You don't have an awful 
lot of media or academe with you. But some people believe in some- 
thing. 

Now, insofar as holding hostage a bill, I can assure you, there 
is no Republican, there is no conservative, there is no prolifer that 
can hold hostage even an elevator around this place, much less leg- 
islation. The power to move it and to put it on a fast track has al- 
ways rested with my dear friend and colleague and mentor from 
California. 

Mr. EDWARDS. But it always gets vetoed and it comes back. 
Mr. HYDE. In the words of the immortal Barbara Mikulski, tough 

cookies. I can only say that nothing is held hostage. We have tried 
to work out something. And I still want to work out something. We 
need this legislation. The Smith case was disastrous, in my judg- 
ment, and I would sincerely like to remedy it, if we can, constitu- 
tionally. But I am unwilling to throw the dice on abortion. That is 
my opinion, and that is where I am. And I won't take any more 
time. It is 10 minutes to 1. We have had all the scholarship I think 
we can handle for 1 day. At least I have. Thank you. 

Mr. EDWARDS. I want to ask Professor Laycock to respond to the 
constitutional issue that was raised by Professor Lupu, that it is 
unconstitutional for Congress to define for the States this particu- 
lar rule. 

Mr. LAYCOCK. Thank you, Mr. Chairman. Obviously, the Con- 
gress cannot define the constitutional standard. The free exercise 
clause means, maybe not theoretically but for practical purposes, 
means what the Supreme Court says it means, and that means 
Smith. But Congress can enact standards and create rights that 
are statutory rights under any of its enumerated powers, and one 
of Congress' powers is to enact statutes to enforce rights under the 
14th amendment. And the Court has been rather clear that what 
Congress can do by way of statutes in enforcing the 14th amend- 
ment may go beyond what the Court may do under the 14th 
amendment, and the Court unanimously reaffirmed that just 2 
years ago in Metro Broadcasting v. the Federal Communications 
Commission. 

The Court was divided 5 to 4, but both the majority and the dis- 
sent agreed that if Congress authorized a remedy for a violation of 
the 14th amendment, it could go beyond what the Court would do 
on its own, and both sides agreed that Congress had some power 
to define the scope of protections in the statutes that it enacted to 
enforce the 14th amendment. 

Now, Professor Lupu said basically three things; one, that Con- 
gress can't simply reverse the direction the courts have been going 
in. Well, we will see, but the Supreme Court flatly said literacy 
tests for voters in the South are permitted, and Congress said they 
are forbidden, and the Court enforced that statute. 

Oregon v. Mitchell is the principal case in which the Court has 
said that an exercise of Congress' section 5 power went too far and 
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was unconstitutional. That was a 5 to 4 decision, and the key vote 
was cast by Justice Black for a very specific reason. He found in 
article 1 an express textual commitment of power over voting quali- 
fications to the States. And as he read section 5, it did not amend 
that express allocation of power. 

There may be some application of RFRA that runs into such an 
express State power, although I can't think of one. States don't 
have any express allocation of power under the Federal constitu- 
tion to regulate or interfere witn religion. This is a bill about the 
general reserve powers of the States, those powers are fully subject 
to the 14th amendment. 

Finally, it has often been suggested in the Voting Rights Acts, 
which are the principal congressional exercise of section 5 power, 
part of what made those acts acceptable was that Congress found 
facts that the Court had not found, and it was the factfmding about 
the necessity for these laws that made those laws valid. 

I am not sure if congressional factfinding is essential to an exer- 
cise of section 5 power, but the Voting Rights Act and the cases 
construing them certainly indicate that finding of fact is helpful. 
And I have urged in my written statement that this committee and 
the Congress nnd three facts that are amply supported by nw testi- 
mony and by the testimony of others who have appeared before the 
committee, that we are not—^indeed, the Court was oblivious to 
them. One, that formerly predictable laws been used for active per- 
secution 01 religious minorities in American history. That is a fact. 

Second, Congress is the expert on the political process. This com- 
mittee can find as a fact that legislating individual exceptions one 
statute at a time, one religion at a time, which is what the Court 
8ug|;ested in Smith, is not a politically workable solution for pro- 
tecting religious liberty. I think this committee would judge that to 
be a fact, and this committee can find that. 

And three, the committee can find the very same fact it found in 
the—that Congress found in the voting rights legislation, that liti- 
gating the motive of government officials case by case all over the 
country is not a workable means of protecting minority rights. You 
can't protect your rights if they depend upon persuading a Federal 
jud^e that a particular State official or legislative body had an 
antireligious motive. Those are three facts, and this committee can 
find them. 

Finally, one other and perhaps more generally applicable exam- 
ple of the Court simply reversing direction in response to congres- 
sional legislation under section 5 is the modern voting rights legis- 
lation, which wholly reinvigorated cases in the 1982 act when the 
Court had said multimember districts are mostly OK. You have got 
to show motive, and Congress said you don't have to show motive. 
The Court has been vigorously enforcing the Voting Rights Act. 

Mr. Lupu. May I have one word in response to some of that? Pro- 
fessor Laycock, he and I should have lunch because we could spend 
several more hours hashing over the particulars of this debate. A 
couple of small points. 

I agree with Professor Laycock that the kinds of findings that he 
has just described would buttress the case for constitutionality of 
the bill under section 5. I don't think it is implausible and impos- 
sible that the current Court would sustain it. But I think it is un- 
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likely and it is made more likely if you go in the direction Professor 
Laycock suggests in terms of findings. 

But I am reminded of two things about the current Court. No. 
1, as compared to the Court of 20 years ago, which decided the 
msyor cases involving section 5 of the 14th amendment, this Court 
is much more hospitalable to the interests of States. The Chief Jus- 
tice of the United States is the author of a mtyor opinion having 
to do with State sovereignty and immunity from Federal legisla- 
tion. 

There is a case pending this term in which that sort of issue is 
raised, that is New York against the United States. There is much 
more concern about that issue in the Supreme Court now than 20 
years ago. 

Second, this is the same Supreme Court—well, there is some dif- 
ference in personnel. We don't know yet what that means—that de- 
cided Smith, that said, we don't want to apply the compelling inter- 
est test across the board to State laws. We are not going to do it 
under the 1st and 14th amendments. For Congress to turn around 
and say, oh, yes, you are. We tell you you have to do it, I think 
will not sit too well with the folks who voted in the m^ority in 
Smith. 

I am urging you not to give them a chance to do something that 
might be a very salutary piece of legislation if its standard is mod- 
erated some by arresting it on section 5. Thank you. 

Mr. EDWARDS. I thank both of you and Mr. Hyde. I apologize for 
the long delay, but you are a very special witness and I did want 
to hear you. 

Mr. HYDE. Mr. Chairman, before I terminate, may I offer for the 
record some documents that were provided to me, and I request 
they be made part of the record. 

Mr. EDWARDS. Without objection, so ordered. 
[See documents in appendix.] 
Mr. EDWARDS. The sxibcommittee is adjourned. 
[Whereupon, at 1 p.m., the subcommittee a(^joumed, to reconvene 

subject to the call of the Chair.] 





APPENDIX 

MATERIAL SUBMITTED FOR THE HEARINGS 

PREPARED STATEMENT OF WINTLEY A. PHIPPS, PRESIDENT, INTERNATIONAL 
INSTITUTE FOR RELIGIOUS FREEDOM 

Mr. Chalman and Members of the Committee: 

The International Institute for Religious Freedom Is pleased 

to submit this statement in support of H.R. 2797, the Religious 

Freedom Restoration Act. 

I am Wintley Phipps, founder and president of the 

International Institute for Religious Freedom (IIRF), which was 

recently established to educate and to provide information and 

support for the basic concept of religious freedom here in the 

United States and around the world. The Religious Freedom 

Restoration Act (RFRA) is of paramount importance to the IIRF. 

Religious liberty is the cornerstone of the American way of 

life. The framers of our constitution created a wall of separation 

between church and state to protect religious freedom in this 

country. The First Amendment of the Constitution embraces two key 

concepts in its religion clauses -- (1) that the State will not 

endorse or oppose any particular religious viewpoint and (2) that 

the State will not interfere with its citizens' rights to practice 

their faiths (I.e. free exercise of religion). These guarantees 

have been the two pillars which have held up America's shrine of 

religious freedom. 

Recently, however, the U.S. Supreme Court has been less 

willing to uphold Thomas Jefferson's vision of a wall of separation 

of church and state and has been chipping away at our religious 

freedom in this nation. In its 1990 ruling in Oregon Employment 

Division V. Smith, the Court abandoned the compelling state 

Interest test which has long been the standard applied for 

(401) 
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determining whether a governmental action unconstitutionally 

Interferes with a religious practice. 

The compelling Interest test required the government to 

demonstrate that any law burdening the free exercise of religion: 

(1) is essential to furthering a compelling government interest; 

and (2) Is the least restrictive means of furthering that interest. 

In throwing out this strict scrutiny of governmental Interference, 

the Court essentially did away with any constitutional protection 

for individuals or religious institutions to freely exercise their 

religious beliefs if such action conflicts with laws of general 

application. That Is, neutral law of general applicability would 

be valid whether it burdens religious freedom or not. In essence, 

the Court validated its assertion that religious liberty is a 

"luxury" we can no longer afford. 

With the fall of Communist regimes, the United States is 

assuming the world leadership role. Time magazine (July 29, 1991, 

p. 13) called the United States :the world's remaining superpower." 

I find it ironic that while Russia, Germany, Yugoslavia, 

Czechoslovakia and other countries in Europe are enjoying new found 

religious freedoms, America is at the brink of a religious freedom 

crisis here at home. 

Approximately 91% of free exercise claims have now been lost 

by various state and federal courts throughout the land because of 

the Smith decision. Cases of religious expression and laws of 

general applicability continue to come into conflict. Catholics, 

Jews, Native Americans, Hmongs, Mormons, Jehovah Witnesses, 

Eplscopals, Seventh Day Adventlsts, Muslims, Atheists and other 
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religious minorities have been severely affected by this radical 

shift in Jurisprudence. If any one group loses religious freedom 

protections in this country, it is a sign that all of us are slowly 

losing our religious freedoms as well. 

Several free exercise claims which had been won prior to the 

Supreme Court's opinion in Smith, have been remanded back to lower 

courts which were forced to withdraw earlier opinions and rule 

according to the confines of the Smith decision. 

This Subcofmnittee will be hearing from one such victim, 

Nilliam Yang, of the Hmong religion. Mr. Yang will testify that an 

autopsy was performed on his 23-year-old nephew in violation of his 

family's religious beliefs. The lower court ruled in favor of the 

Yangs and was to award damages until the U.S. Supreme Court Issued 

the Smith opinion. Subsequently, the lower court withdrew its 

earlier opinion and reluctantly ruled against the Yangs in favor of 

the defendant based on Smith. 

In view of the case cited above, litigation is clearly not the 

answer. The IIRF believes strongly that remedial legislation is 

the only way to restore the high burden of proof which the 

government must demonstrate in order to Justify infringing upon a 

religious belief. 

Just as Congress responded to the promptings of the Civil 

Rights community to restore preexisting rights, remedies and 

protections which were stripped by the U. S. Supreme Court in a 

series of decisions in its 1988-89 term, RFRA was Introduced to 

respond to that same Court's ruling in the Smith decision. If left 

unchecked,  that decision will have a deleterious affect on 
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religious liberty In this country for years to 

RFRA would restore the protections for the free exercise of 

religion to the traditional standard (I.e. coopelllng state 

Interest test) that applied prior to the Smith decision; would 

guarantee Its application In all cases where there's been an 

Infringement upon the free exercise of religion; and would provide 

a claim or defense to Individuals whose religious expression is 

burdened by government. Accordingly, H.R. 2797 would impose a 

strict scrutiny test on all governmental action, whether its 

Federal, State, or local, which burdens an individual's right to 

exercise his or her religion. 

The IIRF is aware of another bill, H.R. 4040, the Religious 

Freedom Act (RFA) which would also re-iapose the compelling state 

interest test as a statutory requirement but Includes language 

making It clear that nothing in the bill could be construed to 

authorize a cause of action by any person to challenge: (1) any 

limitation or restriction on abortion, on access to abortion 

services or on abortion funding; (2) a tax status of any other 

person or (3) the use or disposition of government funds or 

property derived from or obtained with tax revenues. 

The IIRF feels that H.R. 4040 goes to the extreme and that 

such language is not necessary. Moreover, the IIRF believes that 

any bill which Includes such pro-life language (no matter how well 

intended) will cripple efforts to restore the free exercise of 

religion in this country. Religious freedom is a right which must 

never be abridged, and must be guarded with vigilance. One loses 

one's religious freedom when he or she Is prohibited froa 
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practicing that religion freely. Therefore, I urge the Committee 

not to let the abortion Issue cloud this very Important fundamental 

right, thereby precluding any chance of obtaining remedial 

legislation this year. 

H.R. 2797 (RFBA) has the support of over fifty diverse civil 

and religious organizations, including pro-life and pro-choice 

groups alike, which have placed their political and ideological 

differences aside for the expressed purpose of restoring a bulwark 

of religious freedom in this country. The lIRF is pleased to join 

this coalition, the Coalition for the Free Exercise of Religion, in 

urging prompt and favorable consideration of H.R. 2797 by the 102nd 

Congress. • 
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FRIENDS CX>MMITTEE ON NATIONAL LEGISLATION 
14i SrciMMl SL, HI. W«»hMglon. DC /OOOJ-STSI nn2)S47-bni<*   IJUI 

STATEMENT ON H.R. 2797 

"THE RELIGIOUS FREEDOM RESTORATION ACT" 

Submitted to the House Subcommittee on Civil and Constitutional 
Rights of the House Judiciary Committee 

by Ruth Flower and Joanna P McNann 

Hay 13 and 14, 1992 

The Friends Committee on National Legislation is a Quaker 

lobbying organization established in Washington, D.C. 49 years ago 

to reflect the concerns of Friends and like-minded individuals on 

issues of peace and justice. During this time, one aspect of our 

work has been to articulate Friends' long-standing tradition of 

friendship with and concern for Native Americans. While we do not 

try to speak for all Quakers, our committee processes allow us to 

be guided by the views of a widely representative body of Friends 

from all over the country. 

We are pleased that this Committee is presently considering 

H.R. 2797, the Religious Freedom Restoration Act. The Act would 

restore the "balancing test" that was used in First Amendment 

religious free exercise cases until the Supreme Court abandoned the 

standard in the 1990 case of Oregon Emolovment v. Smith.  As a 

OonllMva OMk.C«fwnfCi)mmile» Mwk Hulben CWi. fwcWA* CommdUw t*ii6 f. iofd^t tm<*iUm Sevnt^f Immtut 
torn Vc* fwcwbw iKntaiy Rulh Flower it^tti^ Sfcttivy Hutcy Ny» Iv^tUtnv SKTMMy 

DMdM. BoyMon .tocKMl* Secfrtwr for AdmmiurMjcM MM^ Ovvrfaprnvm AJiwnO. Oldham Iwfttiinx Vt»in rnuib»mv 
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result of that decision, any government body, from the Congress to 

a local zoning connlsslon, oay adopt and enforce any "religiously 

neutral* law, without considering the inpact on anyone's free 

exercise of religion. 

Our support for H.R. 2797 arises fron a concern for our own 

religious freedom as Quakers, and for the religious freedom of all 

who seek to practice an active relationship with their God, however 

that relationship is understood. As Quakers, we have relied 

historically on the protections of the First Amendment against the 

will and the misunderstanding of the majority. We join with many 

other religious colleagues who fear the day when they will have to 

seek the permission of the majority to continue their unique 

religious practices. 

In addition, our long history of respectful relations with 

Native Americans prompts us to join in their particular concern for 

the preservation of their religious practices. To meet this 

specific need, we believe that additional legislation will be 

needed to clarify the religious rights of Native Americans under 

the first Amendment. 

In this testimony, we will highlight specifically our concern 

for the rights of Native Americans and their need for protection 

under the Religious Freedom Restoration Act and under further 

legislation. 
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TRB mSBO rOK TKX RBLIOIOOB FSBXOOH KUTOItXTIOM ACT 

The rich lore of Native Anerican history is inseparable from 

the spirit-filled lives of Native Aaericans. Vlhile sone Native 

Anerican religious practices and beliefs are unfamiliar to the 

majority of Americans, these practices and beliefs are central to 

the lives of Native American peoples. Native American religious 

practices have been repressed and maligned by the majority white 

society for centuries. The remaining glimmer of hope that Native 

Americans may retain some claim to sacred sites, sacred objects, 

and sacred ceremonies rests in the protection of the First 

Amendment. 

Rules made by the dominant culture - majority rules - are 

unlikely to take into consideration religious beliefs and practices 

that are neither visible nor understood in "mainstream America". 

Native peoples cannot rely on local county councils, state 

legislatures and agencies, federal departments and the Congress 

itself to be aware of each potential clash between sacred beliefs 

or practices and government programs or policies. Nor, given this 

nation's history of suppression of native religions, can native 

peoples rely on the good will of legislative and administrative 

bodies as these clashes arise. 

Native Americans need the protection of the First Amendment 

for the very reason that the Bill of Rights was written: to protect 

the minority against the will of the majority.  The Bill of Rights 



drew fences around certain individual rights and said to the 

najority: here you may not tread. Religious freedom was at the top 

of that list of protected "territory." The "acceptability" of a 

religious practices should never be decided by majority rule in a 

country that encompasses diverse populations. For this reason 

among the others we have mentioned, we urge the passage of H.R. 

2797. 

THE MEBD FOR FURTHER LEOISLXTION 

For Native Americans the Religious Freedom Restoration Act is 

the first step in guaranteeing the protection of their unique 

religious practices. Additional legislation is necessary to ensure 

these protections. In 1978 Congress enacted the American Indian 

Religious Freedom Act (AIRFA). AIRFA stated that it was the policy 

of Congress to "protect and preserve the inherent right of American 

Indians to believe, express, and practice their traditional 

religions." AIRFA was in effect, however, a "policy statement" 

providing no grounds for Native Americans to pursue legal action 

should their rights be violated. 

In 1988, the U.S. Supreme Court threatened the religious 

freedom of Native Americans in its Lyng v. Northwest Cemetery 

decision. In its decision the Court announced that, in the use of 

its own land, the federal government did not have to consider the 

religious rights of any other users of the land. This was a major 

incursion into the guarantees of religious freedom guaranteed to 
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•11 ABarlcana in tha Constitution. In 1990, tha U.S. Supreae Court 

again waakaned religious fraadOB In its Ora^on EnplovBant v. Saith 

dacision. 

Tha 1978 AIRFA was enacted at a tine when protections for all 

religious faiths and practices were secured by the First Aaandaant 

of the U.S. Constitution. Fundaaantal to any anendnent to AIRFA is 

the restoration of First Amendnent guarantees. AIRFA builds upon 

these protections by protecting specific rights and providing a 

legal causa of action. 

The change in the interpretation of the First Aaendnent free 

exercise clause is already undemining the public attitude of 

tolerance toward diverse religious beliefs. We fear for the 

future, when majority rule may dictate the acceptability of 

religious practice. 

We thank the Conaittee for hearing this legislation and we 

urge you to approve H.R. 2797 to restore fundamental protection to 

the religious rights of Native Aaericans and all Aaericans. 
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Sobjacti H.R. 2797, Tha Religious rreedoai Restoration 
Act 

On behalf of Agudath Israel of America, the 
nation's largest grassroots Orthodox Jewish movement, 
we respectfully submit this testimony In support of 
H.R. 2797, the 'Religious Freedom Restoration Act'. 
We firmly believe that the reaf firmation of this 
nation's historic commitment to the principle of 
religious liberty should be a matter of the highest 
priority for Congress and we urge the Subcoamittee to 
act expeditiously in favorably reporting this major 
legislative initiative out to the full House Judiciary 
Committee. 

The 'Pevote' Case and the Need for this Leoislatton 

We in the United States had always assumed that 
religious freedom was a towering American value, a 
fundamental right deserving the highest level of 
protection the law had to offer. 

And, indeed, it was so. Religious freedom was 
given constitutional protection. Like other First 
Amendment rights, the free exercise of religion could 
not be denied unless the state showed that 
infringement on religious practice was absolutely 
necessary to protect a 'compelling interest'. Only 
public concerns of the most profound magnitude — 
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national security, health, safety and the like — could justify the 
govemaent's trampling of religion. Even then, the intrusion had 
to be narrowly drawn and the least restrictive aeans of achieving 
the 'coapelling interest' in question. 

Thus, under decades of free exercise jurisprudence, religious 
•inorities confronting state la%ra that Interfered with their 
religious observance were able to go into court, waving the 
Constitution, and implore the judge for exemptions to the intrusive 
laws. These exemptions were frequently granted, as the state often 
had difficulty in meeting its heavy burden of demonstrating that, 
absent the religious encroachment, a 'coapelling interest' would be 
in jeopardy. Nhen the court found, however, that this burden had 
in fact been met, through the least restrictive means at the 
government's disposal, the state's 'coapelling interest* would be 
sustained. In this manner, both the public interest and the 
individual interest were served. 

All this, however, changed dramatically as a result of the 
Supreme Court's 1990 ruling in Biq>Joyment Division v. Smith — 
comsionly known as the 'peyote* case — a decision that all but 
eviscerated the First Amendment's protection for the free exercise 
of religion. There, the Court upheld the denial of unemployment 
coopensation on the grounds that an employee's participation in a 
Native American ritual involving peyote -- a hallucinogenic 
substance — constituted 'work-related misconduct' and, therefore, 
reasonable grounds for dismissal. 

The plaintiff argued strongly that peyote use was a central 
tenet of his Church and that he should, therefore, be entitled to 
a religious exemption based on his constitutional free exercise 
rights. The Court's majority was unmoved by this claim — though 
not because it found that the state had a 'compelling interest' in 
controlling the use and spread of drugs, as Justice O'Connor's 
concurring opinion would have held, but because it concluded that 
religious practices that conflict with generally-applicable state 
laws were not entitled to constitutional protection. In these 
instances, government will no longer have to prove a 'coapelling 
interest* and religious minorities will no longer have the right to 
go to court. First Amendment in hand, seeking exaoptions that would 
preserve their religious liberty. 

Perhaps even more troubling is the attitude manifest in the 
'peyote' case that religious liberty is somehow less deserving of 
the law's solicitude than other First Amendment freedoms. Justice 
Scalia'B assertion that we can no longer afford the 'luxury* of 
treating religious liberty on par with other fundamental freedoms 
is disheartening indeed. Religious minorities can only shudder at 
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Justice Scalla's frightening conclusion that the lack of protection 
for religious practices 'not widely engaged In* is an "unavoidable 
consequence of democratic government*. 

Kith these constitutional safeguards lost, religious practices 
that conflict with general statutes have been made vulnerable to 
attack. The potential harm to religious life in America is 
consequently inestimable. Here states to enact statutes that 
incidentally impinged upon even a religion's most hallowed 
precepts, the observant could ultimately be left with no legal 
recourse. 

He, at Agudath Israel, have worked closely with Congressman 
Stephen Solarz and with other religious and civil rights groups, to 
develop appropriate legislation that would restore the protection 
of the free exercise of religion to the standards that had 
previously been enshrined in law and traditionally applied by the 
courts. 

The Religious Freedom Restoration Act Is designed to do just 
that. It creates federal protection for the free exercise of 
religion and reinstates the framework of analysis by which 
religious liberty infringements — even those that are only 
'incidental* — are to be judged. The Solarz bill is totally 
neutral and singles out no particular religious practice for 
disparate treatment. No religious claim is prejudged and no person 
is denied his or her day in court. The legislation reaffirms that 
which has always been assiuned prior to the "peyote' decision! 
religious liberty is a fundamental freedom of the highest order. 

H.R. 2797 vs. H.R. 4040 

As members of the Subcommittee are aware, a second religious 
freedom bill has been introduced in the Rouse of Representatives by 
Representative Christopher Smith of New Jersey and referred to the 
Judiciary Committee for consideration. However, as detailed below, 
we have concluded that H.R. 4040 is seriously flatted in several 
respects. 

In introducing his bill. Representative Smith candidly noted 
that H.R. 4040 is specifically designed to be an alternative to 
H.R. 2797. The Smith bill, like the Solarz bill, would overrule 
Employment Division v. Smith by making it clear that the 
protections for free religious exercise apply even in cases where 
a government action burdens religious freedom only incidentally; 
and that only a compelling governmental interest, applied through 
the least restrictive means, can overcome an assertion of free 
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exercise of religion. However, unlike H.R. 2797, which is entirely 
neutral on its face and in no way limits the types of claims that 
may be entitled to the bill's protections, H.R. 4040 expressly 
excludes several substantive areas from the scope of free exercise 
protection. 

Thus, section 3(c)(2) of H.R. 4040 provides as follows: 

'(2) Nothing in this Act shall be construed to 
authorize a cause of action by any person to challenge — 

(A) the tax status of any other person; 

(B) the use or disposition of government funds 
or property derived from or obtained with tax 
revenues; or 

(C) any limitation or restriction on abortion, 
on access to abortion services or on abortion 
funding.* 

In remarks from the floor. Representative Smith explained that 
the first ttro of these exceptions are designed to protect the tax 
exempt status of religious organizations and the capacity of 
religious organizations to participate in government benefit 
programs. The third exception, as is obvious from its face, is 
designed to preclude an assertion of a free exercise right to 
abortion or abortion funding. It is this series of exceptions that 
troubles us so greatly and leads us to oppose H.R. 4040 — notwith- 
standing our longstanding support for the right of religious 
entities to gain access to constitutionally permissible forms of 
government assistance and our firm opposition to legalized 
abortion-on-demand. 

As detailed below, our objections to section 3(c)(2) of the 
Smith bill come under three broad headings: (1) the specific 
claims it inappropriately seeks to exclude from free exercise 
consideration; (2) its questionetble constitutional validity under 
the First Amendment's Free Exercise and Establishment Clauses; and 
(3) the dubious strategy of offering a politically divisive 
alternative to the neutral approach embodied in the Solarz bill. 

1.  The Specific Claims Excluded From Free Exercise Protection 

Sections 3(cW2WA> and (Bl: Tax Exemptions and Government 
Benefits for Reliqjoua Organizations. Agudath Israel's support for 
the notion that religious organizations should be exempt from 
taxation, and that they should be able to participate equitably in 
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government benefit programs, la longstanding and unequivocal. 
Thus, for example, we have for many years advocated the rights of 
religious organizations, and especially religious schools, to 
receive a full measure of constitutionally-permissible government 
benefits. We have testified in support of such programs as tuition 
tax credits and educational vouchers. He have fought to ensure 
that religious child care providers would be eligible to receive 
child care grants on an equitable basis with secular providers. We 
have made our views known in legislative bodies across the country 
and in the courts, and we are certainly sympathetic to the goals 
sections 3(c)(2)(A) and (B) are apparently designed to achieve. 

But we wonder, quite frankly, how the Smith bill's attempt to 
shield religious organizations' tax exemptions and receipt of 
government funds from potential free exercise challenge would 
afford them meaningful protection in this regard. For even in the 
absence of a free exercise basis for challenging the ability of 
religious organizations to retain their tax exemptions and to 
receive various forms of government benefits, there still remains 
the problem of the constitutional prohibition against establishment 
of religion. In order for sections 3(c)(2)(A) and (B) to provide 
any meaningful protection, one would have to envision a scenario in 
which a court would reject an Establishment Clause challenge to a 
religious organization's tax exemption or receipt of government 
funds, either on standing grounds or on the merits, yet would 
entertain a similar free exercise challenge. We are aware of not 
a single judicial ruling that embraces that unlikely legal 
scenario. 

Not only do we have difficulty understanding how H.R. 4040 
would provide any practical protection against challenges to a 
religious organization's ability to retain its tax exemption or 
gain equitable access to public funds, we are concerned that it 
could have precisely the opposite effect. If, under section 
3(c)(2)(B) of H.R. 4040, 'the use or disposition of government 
funds or property derived from or obtained with tax revenues' is 
beyond the reach of free exercise challenge, a religious organi- 
zation (or, for that matter, a religious individual) could never 
challenge its (or his/her) exclusion from a government assistance 
program on the theory that the program Inhibits it* (his/her) free 
exercise rights. 

Consider, for example, the following hypothetical (though by 
no means far-fetched) scenario: A state decides to award grants to 
agencies that provide family planning services. It decides further 
to condition the award of such grants upon a recipient agency's 
agreement to provide a "full range" of planning services to its 
clients, including the distribution of condoms to unmarried teens 
and counseling concerning the availability of abortion as a means 
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of birth control. Clearly, that requirement would be religiously 
objectionable under the tenets of certain faiths, and would 
Indirectly preclude many religiously-sponsored agencies from 
applying for such grants. Section 3(c)(2)(B) of the Smith bill 
would make It impossible for a religious agency to challenge such 
preclusion on free exercise grounds — despite the fact that the 
very purpose of that section is to enable religious organizations 
to participate equitably in govemawnt benefit programs. 

In short, our view of sections 3(c)(2)(A) and (B) of H.R. 4040 
is that they would accomplish little if anything in terms of 
practical benefit; and that section 3(c)(2)(B), at least, might 
undermine the very cause it is designed to promote. 

Section 3(cU2WC>i Religious Freedom and Abortion.  The 
other free exercise claim section 3(c)(2) would exclude from 
consideration under the Religious Freedom Act la any religiously- 
based abortion claim. Here again, Agudath Israel is essentially 
sympathetic to the objective of avoiding the creation of a broad 
new statutory basis for abortion. We have repeatedly voiced our 
opposition to the Supreme Court's ruling in Roe v. Wade and the 
"pro-choice* agenda of legalized abortion-on-demand, and we %iould 
enthusiastically support efforts to declassify abortlon-on-demand 
as a 'fundamental right.* In fact, as we did in the 1989 liTebster 
case, we have submitted an amicus curias brief in Planned Parent- 
hood V. Casey, the Pennsylvania abortion case currently under 
review by the Supreme Court, urging the Court once and for all 
expressly to abandon Roe v. Wade. He further oppose H.R. 25, the 
"Freedom of Choice Act,* which pro-abortion activists are promoting 
as an eventual legislative replacement for Roe v.  Wade. 

Our opposition to abortion-on-demand notwithstanding, we 
strongly object to H.R. 4040's effort to foreclose any possibility 
of a religiously-based claim to an abortion. Such objection 
reflects a concern that for us is by no means abstract; in certain 
exceptional cases, our very own constituents may have no choice but 
to advance a free exercise claim to abortion. Although Jewish law 
would prohibit abortion in the large majority of cases In which 
abortions are performed under the pro-choice banner of Roe v. Wade, 
there are extraordinary circumstances in which women of the Jewish 
faith would be required to terminate their pregnancies as s matter 
of religious obligation. Are the religious beliefs of such women 
not worthy even of conaldmration under the rubric of free religious 
exercise? That, after all, is the upshot of the Smith bill. 

The concern that lad Representative Smith to include section 
3(c)(2)(C), as yte understand it, is that legal protection for the 
free exercise of religion could provide a new alternative basis for 
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broad access to abortion even if Roe v. Wade were to be overturned. 
He Is worried. It seems, that many women will "find religion" for 
the specific purpose of advancing a "religiously-motivated" claim 
to abortion. We believe this concern is grossly exaggerated. As 
is true for all free exercise claims, the only persons who could 
claim religious protection for abortion are those who in good faith 
are genuinely exercising their sincerely held religious beliefs. 
Citing this reason and others, the Congressional Research Service 
has concluded, in a memorandum dated November 18, 1991, that "it is 
improbable that enactment of [H.R. 2797, the Solarz version of the 
bill] would lead to the successful presentation of an argument that 
a religious claim vrould trump state limitations upon abortion 
access.* 

Moreover, even if there is some potential for abuse of the 
free exercise claim in the abortion context — just as there is 
some potential for abuse of the free exercise claim in other 
contexts — that is no reason to foreclose consideration of a 
woman's genuinely-held religious claim in those exceptional cases 
where abortion is indeed an expression of religious faith. He too 
would condemn the tragic and offensive misuse of religion to 
justify the inherently anti-religious agenda of those who would 
seek to justify abortion-on-demand. But throwing out the baby with 
the bath water is never an appropriate course; concern for bogus 
religious claims does not justify callous disregard of genuine 
religious claims. 

We are aware of the argument that the likelihood of a state 
banning abortion even in those extraordinary cases where Jewish 
religious law would require an abortion is remote; and that even if 
a state were to do so, there may be legal grounds other than the 
statutory free exercise right to challenge that ban. Perhaps. But 
even if so, our objection to section 3(c)(2)(C) extends beyond the 
practical legal question of whether the rights of Jewish women to 
terminate their pregnancies when their religion demands it will 
likely be preserved. It extends to the far more fundamental 
question of whether the law of the land should so denigrate this 
particular expression of religious faith as not even to subject it 
to the compelling state interest test by which all other expres- 
sions of religious faith — no matter how far they may be from the 
mainstream — are measured. 

Stated simply, we find this section of H.R. 4040 profoundly 
offensive. It is most ironic — to put it charitably — that a 
bill carrying the noble title 'Religious Freedom Act" would 
expressly exclude a tenet of the Jewish faith from legal 
consideration as an expression of free religious exercise. 
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2.  Constitutional ConsIderatlone 

In the beginning of this ineno, we described Employment 
Division v. Smith as a ruling 'that all but eviscerated the First 
Amendaent's protection for the free exercise of religion'. All 
but, but not all — for even in the aftermath of the "peyote' case, 
the Free Exercise Clause still affords protection in vhat Justice 
O'Connor's concurring opinion refers to as 'the extreme and 
hypothetical situation in which [an act of government] directly 
targets a religious practice.'  494 U.S. at 894. 

Section 3(c)(2) of H.R. 4040 is precisely such an extreme 
(though unfortunately not hypothetical) situation. Explicitly and 
directly, it targets certain religious practices — abortions 
motivated by religious faith and religiously based challenges to 
the tax exemptions and public benefits enjoyed by religious 
organizations — for disfavorable treatment under the law. Its 
very purpose is thus to impose a direct burden on the free exercise 
of religion. We cannot fathom any compelling governmental interest 
that would justify precluding consideration of such religious 
claims by the same standard used to consider other religious 
claijas. 

The conclusion, as we see it, is inescapable: Even under 
Employment Division v. Smith's cramped reading of the First 
Amendment, H.R. 4040 %«ould violate the constitutional protection 
for free exercise of religion. The Smith bill, ironically, proves 
that those of us who waxed apocalyptic after the 'peyote' ruling 
about the total demise of the Free Exercise Clause may have been 
wrong after all. 

In addition, section 3(c)(2)(C) raises serious Establishment 
Clause concerns as well. Jewish religious law, as noted above, 
mandates abortion in certain extreme circumstances. To the best of 
our knowledge, other faiths do not share this religious perspec- 
tive. (The CRS memo cited above makes the sane pointi "So far as 
ve are aware, only within the Jewish faith is there a religious 
tenet, under which it %>ould be an obligation compelled by her faith 
for a pregnant troman whose life would be endangered if she carried 
her baby to term to have an abortion in order to save her life.') 
If so, section 3(c)(2)(C)'s exclusion of abortion from the list of 
claims entitled to statutory free exercise protection favors other 
religious faiths over the Jewish faith — a plain violation of the 
Establishment Clause's insistence 'that one religious denomination 
cannot be officially preferred over another.' Larson v. Valente, 
456 U.S. 226, 244 (1982). 
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Strategic Considerations 

Even were vre entirely to agree with the objectives and the 
language of H.R. 4040 and even were we to perceive no serious 
constitutional problem with section 3(c)(2), strategic 
considerations would still lead us to oppose the Smith bill as an 
alternative to the Solarz proposal. Given the highly controversial 
nature of the issues excluded from free exercise protection — 
particularly the abortion issue, in an election year in which 
abortion is likely to be one of the most sharply divisive issues of 
the campaign — %fe think it a fair assumption that H.R. 4040 is 
likely to do nothing but delay, if not outright sabotage, the 
eventual legislative overruling of the 'peyote' decision. He would 
regard that as a tragedy of ijmnense proportion. 

Indeed, it would be a tragedy not only for the cause of 
religious freedom generally, but also for some of the very causes 
section 3(c)(2) of the Smith bill seeks to protect. Religious 
entities seeking equitable access to public funds and pro-life 
Americans — especially health care providers asked to engage in an 
abortion procedure or any other life-curtailing procedure they find 
religiously objectionable — are among the groups who have the 
greatest stake in a more expansive legal view of free exercise 
protection. How tragically ironic it would be if the decision in 
the "peyote" case were to survive, to the substantial detriment of 
these very groups, as a result Representative Smith's well- 
intentioned but potentially counterproductive effort on their 
behalf. 

The beauty of H.R. 2797, the Solarz bill, is that it carefully 
refrains from taking positions on any substantive issue that might 
arise under the legislation (just as the First Amendment itself 
refrains from taking any such position). It is indeed a "Religious 
Freedom Restoration Act* — restoring the law of free exercise to 
where it was prior to the Supreme Court's ruling in the "peyote" 
case. That is why it was able to attract such a broad coalition of 
supporters, a coalition whose members are frequently on different 
sides of specific issues arising along the boundaries of church and 
state. 

Bach member of the pro-RFRA coalition no doubt has its own 
list of claims it disfavors and %K>uld be happy to see excluded from 
free exercise protection. But each recognizes that it would be 
folly to try to improve upon the First Amendment's conceptual 
general approach, especially in view of the fact that there is no 
national consensus on many of the specific issues that may come up 
under this type of legislation; and that the urgency of developing 
a legislative remedy to the "peyote" case does not permit the 
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luxury of waiting until such a consenaus develops. 

H.R. 4040 takes an approach diametrically opposed to that of 
the Solarz bill. It is a consensus buster, not a consensus 
builder. It effectively holds religious freedom hostage to certain 
irresolvably controversial causes. Important though those causes 
may be, Agudath Israel firmly believes they do not justify the 
derailment of the overriding concern of restoring religious liberty 
to its rightful status in our nation's hierarchy of protected free- 
doms. 

Conclusion 

Without a federal law to restore the liberties denied by the 
"peyote" ruling, any religious practice that conflicts with general 
governmental regulation in this country would be vulnerable to 
attack. The Court's decision in that case poses a direct challenge 
to the legislative branch of government: "How high up is religious 
liberty in the hierarchy of American values?• Representative 
Solarz's initiative responds to the challenge resoundingly: 'At the 
very pinnacle", as we had always assumed. Agudath Israel of 
America urges its passage. 

D.I. 
A.C. 
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•RELIGIOUS FREEDOM RESTORATION ACT (H.R. 2797): THE NEED 

FOR ADDITIONAL NATIVE AMERICAN REUGIOUS FREEDOM LEGISLATION 

This testimony is being submitted by a broad coalition of Indian tribes and 

organizations and religious, civil rights and environmental organizations to the House 

Judiciary Committee's Civil and Constitutional Rights Subcommittee. Many members of the 

coalition have submitted separate testimony specifically supporting H.R. 2797 (the "Religious 

Freedom Restoration Act"). However, they have joined in this testimony because they 

believe it is critical that members of Congress understand that HH. 2797 will not address 

all critical free exercise problems currently confronted in the United States. For one group 

of Americans, the First Americans, additional legislation is necessary to ensure their right 

to continue to exercise their unique religious traditions. 

Native Americans, in general, support H. R. 2797, as it is vitally important to restore 

to all Americans the basic First Amendment freedoms which have been stripped from them 

by recent Supreme Court decisions. The acceptability of religious practice should never be 

decided by majority rule in a countiy that encompasses diverse populations. Indeed, Native 

American religions, in particular, are not well understood by the majority society. 

However, for the reasons expressed below, H. R. 2797 is not enough to protect the 

religious freedom rights of Native Americans. Additional legislation is necessary if Native 

Americans are to receive the same degree of protection of their religious practices as that 

accorded to other religious traditions. Thus, proposals are being developed to amend the 
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American Indian Religious Freedom Act to ensuie the ability of traditional Native 

Americans to fiilly and freely practice their own religions. The same moral imperative 

which makes it urgent for Congress to move rapidly forward on H.R. 2797 is equally 

applicable to legislation which would amend the American Indian Religious Freedom Act 

to protect Native American religious free exercise rights. The following testimony explains 

the reasons why this additional legislation is needed. 

Executive Summary 

In General: Many Native Americans support H.R. 2797, introduced by Rep. Solarz, as a 

partial remedy to their Free Exercise problems, but H.R. 2797 does not address unique 

Native American Free Exercise problems. Thus, there is a need for separate legislation to 

protect Native American religious Ereedom (now being developed by the Senate Select 

Conmiittee on Indian Affairs). 

BackfTOund: In two recent decisions, the United States Supreme Court held that the First 

Amendment provides no protection to (1) Native American sacred sites which are integral 

to the practice of traditional religions (I^nig v. Northwest Indian Cemetery. 485 U.S. 439 

(1988)), and (2) the ceremonial use of peyote in Native American Church ceremonies 

(Emplovment Div. of Qreyon v. Smith. 494 U.S. 872 (1990). For Indians - who have 

already suffered a long and troubling history of religious intolerance, including total bans 

on tribal religious practices by the United States Government as part of its federal Indian 



424 

policy - these decisions were devasutiog. In 1978, Congress enacted the American Indian 

Religious Freedom Act (AIRFA), 42 U.S.C 1996, which made it Federal policy to protect 

and preserve traditional religions of Native Americans. However, that Ad was held inLyng 

to be judicially unenforceable - 'it has no teeth*. 

Rationale for Separate Indian Lepslatton: 

It is appropriate and critical that additional legislation be enacted to directly address 

the religious freedom concerns of traditional Indian religious practitioners for a number of 

reasons: 

1. Since the creation of the United States, the treaty relationship between Indian 

tribes and the United States govenmient has engendered a long-standing political 

relationship under the Constitution, which includes a federal trust relationship for Indian 

tribes and voluminous federal 98XlegislatiBaIing with all aspects of Indian life. One can 

look to areas of health, education, religion, economic development, children, employment, 

language and culture, and a host of other areas, and consistently find separate legislation 

because of the sui generis legal status of American Indians. Recently, this long-standing 

rationale served, in part, as a basis for upholding the constitutionality of the Drug 

Enforcement Administration's rule exempting Native American religious use of peyote from 

federal drug laws fPevote Wav Church of God v. Thomburgh. 922 F.2d 1210 (5th Or. 1991). 
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2. . RR 2797 is a reactive bill which relies primarily upon litigation as a check 

upon govemment povver. But in Federal Indian afiain, where numerous governmental 

policies so completely pervade Indian religious life, there is a need for proactive legislation 

to affirmatively change problematic federal and state procedures to accommodate and 

protect Native religions. When AIRFA was enacted in 1978, Congress mandated a one-year 

study of federal practices which adversely impacted upon Native religious freedom to 

identify needed changes and recommendations for administrative and statutory changes. 

The report identified 522 specific examples of government infringement upon traditional 

American Indian religious practices involving Indians from 70 Indian tribes in 28 states. It 

made 11 recommendations to Congress for proposed uniform administrative procedures to 

correct these problems and S legislative proposals. None of these recommendations was 

ever carried out with the exception of one recommendation pertaining to the theft and 

interstate transport of sacred objects which was partially addressed in the Native American 

Graves Protection and Repatriation Act Thus, there is a detailed and unfinished agenda 

in the area of Native American religious freedom with specific govenunent actions (or 

inaction) identified as constituting obstacles to Native religious practice. These obstacles 

can best be addressed by specific carefully-crafted legislation which affirmatively addresses 

the needs of Native religions. 

3. Traditional Indian religions are of a highly unique nature. Unlike Western 

religions which are written and based upon theological doctrine, Indian religions are 

imwritten and dependent upon the ongoing practice of ceremonies and rituals for their 
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continuing existence. For this reason, they are little understood by courts, land 

administrators and other governmental officials. For example, the history of litigation over 

sacred sites reveals courts struggling with the application of the traditional First Amendment 

balancing test in that context, with the i^og case holding that governmental land 

management decisions which would destroy a Native religion did not unconstitutionally 

infringe upon free exercise and other cases 'inventing' novel standards such as requiring a 

showing of 'centrality" before applying the test fSequoyah v. TV A. 620 F.2d 1159 (6th Or. 

1980)). Thus, it is appropriate that Congress utilize its special expertise in Indian affain to 

craft legal standards which will work in the context of Native American religions. 

4. Although such efforts have been piecemeal and left enormous holes in the 

protective fabric, Congress has in the past included in many laws, provisions which address 

the unique religious needs of Native Americans. Special provisions are present in such laws 

as the Native American Graves Protection and Repatriation Act, Eagle Protection Act, 

Archaeological Resources Protect Act and Indian Civil Rights Act Moreover, on a nimiber 

of occasions sacred lands have been transferred directly to Indian tribes, s^ Blue Lake to 

the Taos Pueblo, Mount Adams to the Yakima Tribe. 

The following is an analysis which elaborates on the above issues. 
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L        INTKODUCnON: THE REUGIOUS FREEDOM CRISIS 

In general. Native Americans support HA. 2797 as it restores basic religious 

freedoms to all Americans. However, H.R. 2797 does not address unique Native American 

Free Exerdse problems; and there is a need for additional legislation to protect Native 

religious freedom. This testimony presents the rationale for additional American Indian 

religious freedom legislation to meet the First Amendment crisis caused by recent Supreme 

Court decisions in two American Indian religion cases: Smith (1990) and Lvng (1988). 

Though these Indian cases have seriously weakened religious liberty of all Americans, 

it is important not to forget that they specifically targeted and impacted upon Native 

Americans. Thus, as Congress addresses the Nation's religious freedom crisis caused by 

these American Indian religion cases, it must address the specific needs of American Indians 

and take appropriate steps to safeguard their Fint Amendment rights. 

To date, much congressional attention has been given to HJl. 2797, but very little 

(o American Indians. While H.R. 2797 seeks to redress the Free Exercise problems created 

by the Indian religion SsUSil case. Congress and supporters of the bill must also focus upon 

the serious Free Exercise problems of the very Native people suffering direct harm by that 



Thus, while Native Americans may support FLR. 2797 as a partial remedy to their 

Free Exercise problems, it is critical that the paramount need for additional Indian 

legislation (now being developed by the Senate Select Committee on Indian Afiairs) must 

be dearly understood and supported by sponsors and supporters of HJt 2797. The 

pronounced need for Indian legislation was created, discussed, and made self-apparent in 

.Smith and Lvng - maldng it morally impossible for policymakers to fail to deal with 

American Indians in a legislative process to overturn the disturbing trend of those decisions. 

There are four reasons why special Indian legislation is necessary to address the 

Smith and JLyilg crisis, even though H.R. 2797 would restore the balancing test discarded in 

1. Congress normally addresses important Indian issues through federal Indian 

legislation because of the treaty, political and legal status of American Indians 

'' under the U.S. Constitution. 

2. There is an existing Congressional policy on American Indian Religious 

Freedom, which establishes the foundation for further legislation to correct 

adverse impacts of Sioiih and l^ng. 
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3. HJR. 2797 does not implement the AIRFA policy established in 1978; and the 

bill will not solve all of the unique problems previously identified by the 

Administration and reported to Congress in 1979. 

4. Congress has legislated extensively in the Indian religion field over the years; 

and has already established - though it was never fully implemented - a 

comprehensive religious freedom policy for Native Americans with the 1978 

enactment of the American Indian Religious Freedom Act, 92 StaL 469, 42 

USCA 1996. 

A.       Backgrooad of tbc Crisai 

In 1990, American religious freedom was seriously undercut by the Supreme Court 

in a case involving American Indian religious freedom; Employment Div. of Oregon v. 

SmUL 494 US. 872, 108 LEd.2d 876 (1990). For Indians - who have akeady suffered a 

long and troubling history of religious intolerance, including total bans on tribal religious 

practices by the United States Govenunent as part of its federal Indian policy - the Court's 

decision was devastating, particularly in light of an earlier 1988 decision in another Indian 

religion case, I-yng v. Northwest Indian Cemetery. 485 U.S. 439 (1988), denying First 

Amendment protection for tribal holy places located on federal lands from being destroyed 

by federal agencies. I^og and Smith create a frightening loophole in the First Amendment 
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for First Americans and a serious human rights crisis on Indian reservations that must be 

addressed by Congress. 

For non-Indians, SsoiSb also caused an outciy, because in excluding Indians bom the 

First Amendment, the court seriously weakened religious liberty for all Americans. Tiin>^ 

reported (Dec 9. 1991. at 68): 

For all the rifts among religious and civil-libertarian groups, this decision 

brought a choir of outrage singing full-voice. A whole clause of the Bill of 

Rights bad been abolished, critics charged, and the whole concept of religious 

freedom was now imperiled. 'On the really small and odd religious groups,* 

said University of Texas' Laycock, "it's just open seasoa' 

B.       Two LegtstaClvc Effort! Address The Crisis 

There are two distinct, but compatible, efforts in Congress to restore basic American 

religious liberty: 1) One effort is HJt.. 2797 to restore the 'compelling state interest' test, 

which is supported by the American church and civil libertarian conununities. 2) The other 

effort is the Native American iiutiative before the Senate Select Committee on Indian 

Affairs to amend and put teeth into Congress' existing Indian religious freedom policy of the 

American Indian Religious Freedom Aa of 1978, 42 U.S.C 1996 CAIRFA'). 

10 
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HJR. 2797 (introduced on June 26, 1991, by Representative Stephen J. Solarz and 

other sponsors) was referred to the House Judidaiy Committee. It would restore the 

'compelling state interest test' discarded by Smith. The bill is supported by the 

COALITION FOR THE FREE EXERCISE OF REUGION, a broad array of reUgious 

groups and dvil libertarians. The bill is supported by many Indian people and may help 

solve some Indian Free Exercise problems; but it does not redress lony-standing unique- 

Indian Free Exercise and relltioin dincrimlnatton problems, nor implement the federal 

Indian polity Initiated by AIRFA. and there ronalns a need tor additional legislation to 

protect Free Exercise rights of Native Americans. 

Many members of the COALITION FOR THE FREE EXERCISE OF RELIGION 

have acknowledged the need for separate Indian legislation, and have pledged their support 

for that initiative. 

. n.       RATIONALE FOR SEPARATE INDIAN LEGISLATION 

The following is a rationale for separate Indian legislation in the form of 

amendments to the American Indian Religious Freedom Act, jupa (AIRFA): 

U 
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A.       Congress Normally Addresses Indian Issues In Federal Indian Legislation 

Since the creation of the United States, the treaty relationship between Indian tribes 

and the United States govenunent has engendered a long-standing political relationship 

under the Constitution, which includes a federal trust responsibility for Indian tribes and 

voluminous federal legislation dealing with all aspects of Indian life. One can look to areas 

of health, education, religion, economic development, children, employment, language and 

culture, as well as a host of other areas, and consistently find separate federal legislation. 

An entire title of the United States Code (25 USC) is devoted exclusively to special Indian 

legislation. 

Because Indians and Indian tribes occupy a sui generis legal status in federal law 

under the U.S. Constitution and enjoy a special political relationship with the United States 

government, separate Indian legislation has consistently been upheld by the U.S. Supreme 

Court, as explained in Morton v. Mancari. 417 U.S. 535, 551-55 (1974): 

Resolution of the instant issue (validity of a federal Indian employment 

stamte) turns upon the unique legal status of Indian tribes under 

federal law and upon the plenary power of Congress, based on a 

history of treaties and the assumption of a 'guardian-ward' status, to 

legislate on behalf of federally recognized Indian tribes. The plenary 

power of Congress to deal with the special problems of Indians is 

12 
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drawn both explicitly and implicitly from the Constitution itself. 

Article I, Sec 8, 03, provides Congress with the power to "regulate 

commerce. . . with the Indian tribes,* and thus, to this extent, singles 

out Indians as a proper subject for separate legislation. Anicle n, 

Sec2, CL2, gives the President the power, by and with the advice and 

consent of the Senate, to make treaties. This has often been the 

source of the Government's power to deal with the Indian tribes. 

On numerous occasions this Court specifically has upheld legislation 

that singles out Indians for particular and special treatment [citations 

omitted) As long as the special treatment can be lied rationally to the 

fiilfillment of Congress' unique obligation toward the Indians, such 

legislative judgment will not be disturbed. 

This long-standing rationale for separate Indian treatment by the federal government was 

recently applied in the religion area by the Fifth Circuit, at the urging of the Justice 

Department, in Peyote Way Church of God v. Thomburyh. 922 FM 1210 (5th Cir, 1991). 

Upholding the constitutionality of the Drug Enforcement Administration's rule (in effect 

since 1966) exempting Native American religious use of peyote from federal drug laws, the 

Court stated at 1216-17: 

13 
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We bold that the Cederal NAC exemption allowing tribal Native 

Americans to continue their centuries-old tradition of peyote use is 

rationally related to the legitimate governmental objective of 

preserving Native American culture. Such preservation is fundamental 

to the federal govenunent's trust relationship with tribal Native 

Ametkans. 

The unique guardian-ward relationship between the federal 

government and Native American Indian tribes precludes the degree 

of separation of church and state ordiiuuity required by the First 

Amendment. The federal government cannot at onoe fulfill its 

constitutional role as protector of tribal Native Americans and apply 

conventional separatist understandings of the establishment clause to 

that relationship. 

Indeed, the Supreme Court itself in imilh (108 LEd^ at 893, 901) andiyng (487 U.S. at 

4S2) referred the Indiam in those cases to Congress for legislation to protect their tribal 

religious freedom - which is an area where Congress has passed many laws, as discussed 

next 

14 
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B. There is an Existing Congressional Policjr on American Indian Religious 

Freedom, Which Establishes the Foundation For Further Legislation to 

Correct Adverse Impacts of Smith and Ijrqg 

In 1978, Congress initiated a comprehensive policy in the Indian religion area with 

the passage of the American Indian Religious Freedom Act, 92 StaL 469, 42 USCA 1996 

(AIRFA). In the Ending clauses of AIRFA, Congress found that 'Ac lack of a clear, 

comprehensive, and consistent federal policy has often resulted in the abridgement of 

religious freedom for traditional American Indians.'   AIRFA established a federal policy: 

to protect and preserve for American Indians their inherent right of 

freedom to believe, express and exercise the traditional religions of the 

American Indian, Eskimo, Aleut, and Native Hawaiians, including but 

not limited to access to sites, use and possession of sacred objects, and 

the freedom to worship through ceremonials and traditional rites. 

To implement the policy, Section 2 required a one-year study of federal practices which 

adversely impacted upon Native religious freedom to identify needed changes and 

recommeodations for administrative and statutoiy change: 

The President shall direct the various Federal departments, agencies, 

and other instrumentalities re^ionsible for administering relevant laws 

15 



436 

to evaluate their policies and procedures in constiltation with native 

traditional religious leaders in order to determine appropriate changes 

necessary to protect and preserve Native American religious cultural 

rights and practices. INvelve months after approval of this resolution, 

the President shall report back to Congress the results of his 

evaluation, including any changes which were made in administrative 

policies and procedures, and aiqr reoonmiendations he may have for 

legislative action. 

In the President's Report to Congress, widespread problems were identified, including 522 

specific examples of govenunent infiingement upon traditional American Indian religious 

practices involving Indians firom 70 Indian tribes in 28 states. The President made 11 

recommendations to Congress for proposed uniform administrative procedures to correct 

these problems (Report at 62-63, 71, 75, 81) - none was ever carried out The President 

also made S legislative proposals to: 

1. suggest a new type of federal landbolding for Native sacred sites or shrines 

located on federal land (Id. at 63); 

2. amend specific laws which prevent Native religious practices on federal lands 

(Id.); 

I« 
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3. protect information concerning sensitive religious matters and sites (Id.): 

4. amend tariff schedules, eiqxHt laws and the Jay TYeaty (Id. at 7S); 

5. legislation to protect Indians against theft, export, interstate transportation of 

sacred objects (Id. at 81); 

Of the five recommended legislative proposals, only No. S has been acted upon (in part) by 

Congress to date. .SS& Archaeological Resources Protection Act of 1979, supra: Native 

American Graves Protection and Repatriation Act, supra. Though none of the other 

recommended administrative or legislative changes was made, the AIRFA policy and its 

Section 2 legislative reconmiendations provide a foundation for separate Indian religious 

freedom legislation to cany out the 1978 Indian religion policy by putting teeth into it, 

because, in the intervening 13 years, the Executive Branch has not acted to implement 

needed administrative changes and the Judicial Branch has tossed the ball back to Congress 

in.Souttl andl^ng. 

C       HS. 2797 Does Not Cany OntCoogresi'AIRFA Policy Nor Addren Unique 

Native Amcficaa Relijioai FreedoB Probknu 

A more tailored approach to addressing the Indian religious freedom crisis caused 

by Lyng and Smith is needed than that provided by HA. 2797.   RR. 2797 does not 

17 
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specifically address any of tbe complex issues identified by the AIRFA policy, report and 

recommendations for necessary changes in federal law and policies. Because much 

govenunem infringement on tribal religion has been identified as tbe result of insensitive 

and uninformed enforcement of federal statutes, regulations and policies that were enacted 

without considering the impact upon little understood and unwritten Native religions, tbe 

'compelling state interest* test of HA. 2797 will not unravel those deeply ingrained 

problems as well as uniform legislation that: I) changes specifically identified federal laws, 

policies, practices and procedures to accommodate Indian religious freedom values; and 2) 

provides clearer, more refined standards and criteria for protecting indigenous religions. 

HH. 2797 is a reactive bill which relies primarily upon litigation as a check on 

government power. But in federal Indian afiairs, where lumierous government policies so 

completely pervade Indian religious life, there is a need for proactive legislation to 

affirmatively change problematic federal procedures to accommodate and protect Native 

religions. 

Moreover, because traditional religions of the 500 federally recognized Indian tribes 

have a highly unique nature, are unwritten, and are little understood religions - which are 

vastly different from the Judeo-Christian tradition ~ there is a need to ensure that tbe 

'compelling state interest* test is refined and made to more adequately 'fit* these sui generis 

religions. Undoubtedly, courts have been perplexed in applying tbe test to sacred sites cases 

- which ultimately led to a weakening of religious freedom for everyone in cases sucb as 

18 
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iSOt ""i ^initll- For example, LnDt beld that no "burdea* was placed upon religious 

freedom within the meaning of the test by the mmplete physical destruction of the tnbes' 

central holy place by the federal govenunent Other Indian sacred sites cases show the 

contorted approaches courts have taken to try to apply constitutional concepts developed 

with the Judeo-Christian tradition in mind to vastly different tribal religious practices, such 

as the novel 'centrality' standard of Sequoyah v. TVA. 620 F2d 11S9 (6th Or. 1980). 

Yet, if our legal system is to serve all segments of our society, it should ensure that 

unique needs of indigenous peoples are addressed and incorporated. Thus, more specific 

criteria should be spelled out so federal judges and oCGdals can understand and fairly apply 

the "compelling state interest' test in the context of America's unwritten and little 

understood indigenous religions. 

Given the long history of government suppression of tribal religion and the federal 

trust relationship, Indians are entitled to specific standards and assurances that federal laws 

and programs do not infringe unnecessarily upon their right of worship - especially after the 

AIRFA report to Congress clearly identified widespread problems and made specific 

recommendations to correct them. Because the Federal Government is so intimately 

involved with all aspects of Native American life, through the trust doctrine and voluminous 

federal laws and programs which impact the religious and cultural life of the Tribes, it is 

important that government take special care that its laws and programs accommodate tribal 

19 
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religknu freedom. This objective can be accomplished through ^>propriate amendments 

to the AIRFA as pait of Congress' federal Indian poli^. 

D.       Congress Has Legislated Extensive^ in the Indian Religion Field Over the 

Yean 

Based upon the above rationale and legal authority, Congress has passed many laws 

to address unique needs of Native Americans in the religion area. See, e.g.: 

-American Indian Religioui Freedom Act, 42 USCA I99< [federal policy to protect 

and preserve traditional religions of American Indians, Alaska Natives, Aleuts and 

Native Hawaiians]; 

-Indian Qvil Rights Act, 25 USCA 1302 [Imposes most BUI of Rights limitations 

upon tribal governments, but makes an exception for establishment clause protections 

because government and religion are interwoven in many tribes]; 

Eagle Protectioa Ad, 14 USCA M8a [permits for Indian religious use allowed] 

-Native American Graves Protection and Repatriation Act, 25 USCA 3001 (1990 

Supp.) [protects Indian graves, allows for return Indian dead to Tribes, and 

repatriation of sacred objects to be done in consultation with tribal religious leaden]; 

20 
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^ National Moscum of the American Indian Act, 20 USCA 80q-9(a) [Repatriation 

in consultation with Native religious leaden]; 

-Archaeological Resources Protection Act, li USCA 470cc [requires notification to 

Tribes of possible barm to religious sites located on federal or Indian lands]; 

-Rights of Indian School Children, 25 USCA 2017 [requires Secretary of the Interior 

to promulgate rules to inter alia protect religious freedom rights of Indian students 

attending BIA boarding schools]; 

-Access to Sacred Sites Located on rarioos federal lands: Federal Cave Resources 

Protection Act 16 USCA 430S [notice to Tribes of possible harm to sacred sites]; 

National Forest Scenic-Research Areas. 16 USCA 543f [access by Indians to federal 

lands for religious purposes insured]; Chaco Caqyon National Historical Park. 16 

USCA 410ii-4 [Traditional Native religious uses allowed]; El Malpais National 

Monument an(j Conservation AcL 16 USCA 564uu-47 [Indian access to monument 

for religious purpose protected, including temporary closure to protect privacy for 

worship allowed]; Pipestone National Monument 16 USCA 445c [Monument 

established for Indian religious use): Zuni-Cibola National Historical Park. 16 USCA 

410pp-6 [Park may be closed off for tribal religious worship]; Havasupi Indian 

Reservation. 16 USCA 228i(c) [access to Indian sacred sites may not be prohibited]; 

21 
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-Cbnvcjrance of lands containing sacred sites to Indian tril>es: Blue Lake Tramfer 

Pub.L. 91-550 [sacred lalce transferred to the Pueblo of Taos]: Pueblo of Zia. 92 Stat. 

1679 [certain lands placed in trust protecting 6 tribal religious sites and shrines]; 

Pueblo of Santa Ana. Pub.L. 95-498, 92 SUL 1672 [lands placed in trust and 

protecting 14 tribal religious sites]; 7jini Trily., 98 Stat 1533 [conveyance of lands 

for religious purposes]; JtakunaJobfi, Exec. Order No. 11,670, 37 ¥JL 10,431 (May 

23, 1972) [sacred site transferred to Tribe by federal government]. 

A large body of federal administrative regulations carries out the above federal Indian 

religious policies, including DEA exemptions for the religious use of peyote under 21 CFR 

1307J1; access to certain Native Hawaiian religious sites, 32 CFR 763.5; religious use of 

Eagle feathers, SO CFR 12J6,22.11; and consideration of enviroiunental impacts on sacred 

sites under hJEPA, 47 CFR 1.1307. 

The above laws and regulatiotis are piecemeal efforts to remove barriers to the free exercise 

of traditioiuU religions, leaving enormous boles in needed protective fabric, that were done 

before the .Smitb ^nd l,yiig decisions. However, this patchwork reveals Congress' long 

history of legislating in the area of American Indian religious freedom; and this legislative 

record is appropriate in light of the treaty, political and trust relationship, as well as the 

unique nature of America's indigenous tribal religions. 

22 
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CONCLUSION 

In response to Smith and I^ng, the Senate Select Committee on Indian Affain is 

developing proposed amendments to the American Indian Religious Freedom Act This 

legislative effort is supported by Indian country as a major legislative priority for 1992, with 

support from concerned human rights, church and eimronmental organizations who have 

joined Natives in an unprecedented alliance to secure passage of adequate religious freedom 

legislation for Native Americans. 

Proposed amendments were mailed to tribal leaders in August of 1991; and a field 

hearing in Portland, Oregon was conducted on March 7 by the Senate Select Committee on 

Indian Affairs. Testimony £rom Native witnesses on barriers to the Free Exercise of 

traditional religions was received. Further hearings will be scheduled later this year. In 

addition. Native American and environmental groups have also recently requested that the 

House Interior and Insular Affairs Committee hold oversight hearings on AIRFA to begin 

the process in the House of considering appropriate measures to protect religious freedom 

of America's native peoples in the wake of Smith and I^Ofr 

We urge the supporters and sponsors of H.R. 2797 to understand and support the 

need for such additional legislation, so that both compatible legislative efforts - HR. 2797 

and AIRFA amendments - can go forward as expeditiously as possible. 
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THE RUTHERFORD  INSTITUTE 

INTERNATIONAL HEADQUARTERS 
POM CXficT Box 7482 

nLEPHONE mx-in-mt 1445 tisl Rio Road )OHN W WHITEHEAD 
FACSttOtI «04«7«I7»» Chirloltnvilk. Viiginu Z2906-74S2 raml„,Ml-n<iam 

May  6,   1992 

TW Rut*wr(unJ IMMMW 

FfiunddtMin (if C«iwdB 

PrUKv OoTKr. Bni»h CiJuwfcM 

TW RullwTtiwd Imtflwlr 

<4 &nin M. LJ PU. BolnM 

Tlw RulhcHcwd ImtMulp 

Ms. Kathryn Hazeem, Counsel °"^"""IIl!"''Ti!!!!^ 
Subcomnlttee on Civil and >>«i.r~.H».,«T 

Constitutional Rights 
House Judiciary Committee 
B-351-C Rayburn House Office Building 
Washington, D.C. 20515 

Dear Ms. Hazeea: 

The Rutherford Institute, an International civil liberties 
organization that defends the rights of religious persons, is 
opposed to H.R. 2797 in its current form.   Although the 
Institute is unable to provide a speaker at the public hearings 
on H.R. 2797, we hereby request that you include the enclosed 
article in the record.  It clearly sets forth the position of the 
Institute and support for that position. 

I have enclosed various other materials that will acquaint you 
with The Rutherford Institute. 

Thank you for your consideration of this request. 

Very truly yours, 

THE RUTHERFORD INSTITUTE 

(^^< 
Alexis I. Crow, Esq. 
Legal/Educational Coordinator 

enclosures 
cc:  Douglas Johnson-National Right to Life Committee, Inc. 
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PLYMOUTII nCXJK FOUNDATION LEADEnSHIP MEMO 

RELIGIOUS FIIEEDOM RES-IORATION ACf: 
Wolf in Sheep's Clothing? 

By John W. Whllchend 
mid 

Jnmcs J. Knicely * 
Copyilglil 1091 by Tlw RuUiMford IralluU 

T„ . Ii€ Uitlled S(flt£S Suprimi Couit •lunned 
Uio organized reli|ioua commuiiUy when, wiUiout 
belli! Bskod to do so, It overlurucd Uiiee docedci o( 
osUbllalitd free exertlMjurifprudenco. Tlio c»o, 
Kitiptaymatl Division, Otngpn Dqxittmail of Unman 
Raowces v. Smith,. amouiiU lo, in Uio wordi of 
dissonliiiB Justice llarry Dladtniun, a "wiiolosalo 
oveiiuniinf of lotUed law concerning Llie lUligion 
CUusoe of our ConaUtuUon.", Profouoi- Micliaol 
McCoimoll, ProTassor o( Law at tlia Univoriily of 
Chicago, liai written tlint "[tllio Smilh decision Is 
undoubtedly the most important dovelopntant in 
the law of religious Treedom In decadoa.", 

In Smith, the Supremo Court uplicld Ore- 
gon's denial of uuainploymont coinponsatlon bone- 
fits Tor two Native Ameilcan Chutcli members who 
liad boon Tired for their saciamontal uao of poyoto. 

Instead of deciding tlie issues of the case as 
raised and argued during the seven-year Journey 
Uirough various admlnistroUve ond state and fed- 
eral jtHliciaiptocoedluf'a.^rivo members of tlteCouit 
jolnod • iwofipliig opinion written by Justice An- 
tonin Scalia and arbitrarily and dramatically smas- 
culaled Uie legal slaiidai ds Uiat liad provioudy B|ipUod 
to Free Rxerdse claims. Compared to the First 
Amendment's, docttlually vigorous and Judicially 
favored Free Speech, Free Press and Bstablishment 
Clauses, the already dironlcaliy weak Free Bxoidsa 
Clause wras fuitlier debilitated by Justice Scalia's 
opinion.. 

The problem wlUi Uie Smith decision is not 
•o much Tgltat tJie Court ruled as \\vft it reached its 
result, The CouiVs deliberate slighting of one of the 
two expieai "conscience" dausca, In tite Constitution 
Is truly alarming, not only for lit* continued vitality 
of Individual righu under tlie Dill of RighU, but also 
aa an axprssslon of the Court's apparent unconcern 
for the reasons the frameia adopted tlis Free Bxer- 
dse Cleuse. As conslilnllonal attorney Willlom 
UeiiUey Usll observed, "Ulhecoui t's opinion is sti ik- 
Ingly cold In refsrence lo religion. The tone Is 
entirely one of limitaUon and curbing, as tliouglt tlie 
free excrdse of religion is « danger lo be closely 
confined.", 
Ilio Mnjorllnrlnn Court 

M((Jotitnrian philosophy explains, in largo 
'part, the rosult reached in Smtlh.  MaJoiltaiiantsm 
Isaphilosopiiy or procUco roquiiiiigliialdedsionaof 
an organized group be iitadoby a numoiical minority 
of its momboiB.,, A inajoiitailnn Judge csaolves the 

* Jolvt W. WIIROIKMXI IS an atlOfiioy aiKJ sorvos ss piosi 
ihKil at Tin HuUioilOfd liislRulo. Jomoa J . Knicoly Is also 
•II anorney aiK) serves as pteskJom o( The riirilieiloid 
kwUluts ol Vhglnta. The HulMilofd hislHute can be con 
ladod at P O. BOH 7402, CheifcillaevMe VA 2290eMB2. 
(MM) 97B 3008. 

basic tension of conatlluUonaliam between Individ- 
ual rights and democracy in favor of relatively un- 
inltiKntod democratic rule. In other words, In • 
conflict between individual i ights and legislative en- 
aclmoiits (which also Includes governmental rcgu- 
Islions, actions, etc.), tho inojorilailan will slinost 
always decide In favor of Lho legislative or govoni- 
mcnlal action., ^ This docs not mean that the miyJoH • 
larlan Judge hi necessarily a friend or s foo of reli- 
gion. UcgAidlcss of Uicir decisions, initjorilarian 
judges oic probably not goneially guided by tliotr 
theology. Instead, such a Judga is guided by hlsdef- 
oronca to llio Icglalatuio (or govorniiionLAl action), 
for bellor or for worse. Tlio inojoiitArlaii bias of the 
present Suproino Com L is reflected In a number u( 
dedsions prior Uj Smilh.., 

U nioy be srgucu that upholding state end 
federal laws is merely rolnsUiling fcderollsm and 
American constitutionalism. However, the United 
Slates Constitution has been allured by lho Su- 
preme Court tlirougii Its bioed Intei'protatlon of the 
Fourteenth Ainendmont, incorporating the protoc- 
Uons contained in Uio UHl of Ilights and enforcing 
them against Uie slates and subordinate (;overn- 
monlal agencies.,, Allowing states and the federal 
govsrnmont to enact Icgistnllon tliat restiicis icll- 
gious freedom under Uie guise of federalism and 
netitialUy Is not consistent wiUi any real uiulor- 
standing of modern American poIiUcal stioicturca, 
let alone the original intent of lho Franiers of the 
First Amendment.,( 
Tlio Couii's Froo Cxcrclsu Shift 

TradlUonally, whenever It has been clolniod 
Uiat a state law of genoial applicability Inlerfaies 
with religious pracUcc, the Supreme Couil has 
subjected Uie restricUon to careful scruUny. In 
recent years, when a law or government scUon 
afTecled riglits of conscience, tho Court applied Uio 
"compelling state interest" tost,. In order to over- 
ride a religious liberty daim, the state had to prove 
that its legislaUon advsncad a "compelling state 
InleresL",, Moreover, even If Uie state proveil Its 
compelling tnlaroel, Uie stale also was required lo 
demonatrale Uiat its moans of icgulaUon consU- 
tuled the "least restricUvs moans" of accomplishing 
its alleged Interest..^ Likewise, if the slate's objoc- 
live could bo sci-vcd os well by granUng an cxonip- 
Uon to Individuals whoso religious beliefs wore 
burdened by such state sction, such an exompUon 
was required to be given „ 

The leasoning in Smith, in contrnat, seri- 
ously Jeopardizes Uia pi •Smilh alandards protect- 
ing religious Itherty. TlioSuprenia Court concluded 
in Smith that the traillUonal "compelling slate In- 
lorcst" test nood not bo employed in lho COM ofio- 
cnllcd "generally spphcablo" lews regutoUng so- 
cially harnirul conduct,,Such "rellfiouitly neutial'* 
laws, Ute (^urt oald, inny bypass the test and need 
only be rallonally related Lo a IcgiUmate elata inlor- 
esL^ JusUce Scalia concluded: "We have never held 

(Continued on page 2} 
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UMI an Individual's rdlgloui beliefs excuse him 
from com[tIlance wlUi en otherwise valid lew pro- 
hlblllngcomliict Uiat llioSlato la free Lo icgiiinlo.",, 
The Uulh o( Uifl meUor Is that Uie Court Iwd so 
held^   For sssmple, Iti Wtteonthi v.  Yoder, Uie 
Biipreme Court slaled Ihat "[a] regulation neulrp) 
on ila face may, in ila applicoUon, nonolheloss oTfeiid 
the  consUUiUonol   ra(]tiiieuient  for   govotnmont 
tieuLisIl^ irit unduly burdens the free exercise o( 
rdlgion.",^   Furthermore, the compelling Interest 
test lusbesD s|tplied numerous Umee since Yodtr.^ 

In Smith, UiQ Supreme Court drew narrow 
exceptions lo Its new "rational basis" test lu what it 
termed "hybrid situation" Involving "coniinunicd- 
tivs activity or psi^nlal ilghls.''     Although these 
^coptioiii may llmittheelTect of lh«Sriiir/i decision, 
thofedoialcouiLsgoiicrally require UUgaiits to meet 
liigli evidonlisiy burdens lo quoliry lor excopUons. 
And •luce the Smith decision, "(clompelaiit counsel 
(or stale and local genrnments are arguing wiUi 
equal vigor that no coses flt Into any or tlie excep- 
tions.   It Is unlikely that Uie Court will gisduolly 
climinala the exceptions as Inconsistent with the 
logic of Stnith.   It Is not sncouraging that llie first 
lower courts decisions applying Smith have given 
shoil ahrlft lo lls liniilallons and oxcepUoiia.",, 

What Uds may msan Is that religious fiee- 
dom, oncexealoualy guarded, has now been and will 
continue lo be limited. Congressman Stephen J. 
Solsrx, for exemple, has warned of the possible 
harmful eflocta of tlie Smith decision for American 
religious life: 

11M tmpllcsllons of thlt ruling atv sliiBgoring 
•nil OBlend far bsyond the concvf na of Nallve 
American rdlglona. MInori may no longer be 
p«rmillcii la pafllcipitc In rdlgloni lituala In- 
viilvlt^ wine Jcwi and Mosloni4 wlioac icllg- 
toiM mandato rllual alHuglitercould bo unable to 
obtain rd^tmirijp mtctloncd Tuoda under brfMd^- 
wrlllcn anliiiHl wdrnre IcgUlallau. llioae rdlg- 
lona that lequlia apcclal arlldct nf dulliing or 
•likt alandarda of niodesly could ba penollud 
by wgfbpUoeandachaoUtouM drcosmdov Evm 
llio piadtc* of illual clmincUk>ii could Ire uut- 
Uwed trcertain deiiwnU viewing Ihe procoduie 
aaiuinec^miryprevHUo4iatBLe1«>glal*Lloutuban 

The Smith decision held that tlicio is no 
pure religious llhoi^ defense to generally ap|iUcahls 
lews. With this In mind, one can predict coilaln 
consoquencos arising from ths Smith raUonale: 
churches or private Christian schools with docti-lnol 
objections may be required to hiie gay persons under 
diacri ml nation lows prohibiUng decisions bosed on 
"sexual prcfei ence;",, public school sludenls might 
be roquircil lo altend sex education dasses wUh no 
provisions for excusal;^ religious sermons on pollU- 
cal hnues could prompt revocation of church lax ex- 
empUons-.j, And doclora and nursos in public hos]ii- 
tals might permissibly be fired if Uioy refuse lo 
perform abortions,, 

To posit theso exomples Is not to "uy wolf." 
lawsuits and clelins rolallng to each of Lhcse issues 
have surfaced In the post ond the Pies Uxordae 
Clause liss afforded a measure of prolecUon. Uighls 
of conscience for religious Individuals end teliglous 
orgnnixalions, previously Ihougbt to bo proloclcd 
under the Free KxorclsoClnnso will now. In various 
circumstances, he forced lo yield lo moJorlUrlan 
rule under the reasonably anticipated devolopmont 
and apidicnllon of Smith free exerdse i evialonlsm. 

This fed Is lllustreled compcllingly In the 

recent federal court decision in Faiif u. Stumer.„ In 
Yang, tlie state's medical examiner conducted en 
nutopsy on thoYanns'son, In violotion of their rdl- 
gious belief as part of the Laotian llmong religion 
tliatautopsleaerea mutilation c^ the body and that, 
as a result the autopsy, the spirit of their son would 
not bs free and would rotiirn and  take anollior 
person In his family. In rescinding his earlier favor- 
able dedsionsupporling the First Amendment claim 
of Uis Ysngs, Ute federal district Judge recorded his 
sympathy for Uie Ysngs snd other Ilmongs whoss 
"silent tears shed in the still courtroom es they 
heard the Yangs' testimony provided stark support 
for the dopUi of ths Yangs' gi ief.",^ Ths Judge Uien 
staled that he believed he was on "solid ground" lu 
his earlier ruling for the Ysngs end expressed his 
sgreementwithJusUceDlockinun's forceful charac- 
leHzaUon of Smith as e disloi Uon of longstanding 
precedent^    Ucsplle his "profound regret," the 
Judge withdrew his eaiUer opinion and, as he be- 
lieved ho was required lo do by Smith, rejected the 
free exercise claims of the Yange.^ 
Ulstorienl Hoots of Iho Siullh Uoclsloit 

Notwithstanding the vigorous protoets 
against the 5fiit(/i decision In Uis dvll liberties and 
rellgloua communities, economic libertarians and 
conservativea liav« applauded It For axampla, syu- 
dlcated columnist George Will praised Uie opinion 
for what he viewed as Its faltlifulnees lo the Intent o{ 
the framors of the ConsUluUon. In a column In the 
WaBhington Pott, Wilt argued: 

To undetstond iho phlkeophlc podlgroo ofScalla's 
•enalble poaltlon la lo iindcraland the cool real- 
lam and acmlarbim of tlio ptiUnoopliy thai In- 
formed the Foundcro. 

A centiol purpose of Amcilca'a political er- 
raiigciiienli U the •uburdlnnllon of rdlglon to 
tbe polllkal order, nicauing Ihe pilnuiqr of do- 
rnKTOcy. The ro»ndcTa,Uke Locke boTore Lhenv 
whhed to tame and domcetlcate rdlglona poe- 
•lona of the aart that atnvtdoed Eumpe. 1licy 
alined todooonotbycatabllahlng rdlglon but by 
oatablialilng a commercial republic - capital lam. 
They aimed to aubmcigo petiple'a tnibulent 
enetflea In odf-Interculcd pursuit uf nt*l«UI 
cnmrorU „ 

Unfortunately, Will's argument Is trot only 
historically Inaccurate, It also lends iUelf lo en au- 
UioiiUrlonlsm that Is dangerous In iLs Implications. 
The (set is that religion was a fraedom elevated lo 
UIS highest order by the framers. As James Madi- 
son, purportedly the euUior of Uie First Amend- 
ment, wrote: "There Is not a shadow of right in Ui* 
general Ifederall government lo Inlermoddle with 
religion.",, 

The Fi rst Amend inoiil itself cameinlobslng 
In large psi t el the urging of the colonial clergy who 
sought a BpcciHc prolecUon for religious freedom.^ 
lu fact, the Tllll of Rights woa adoptoti In an environ- 
ment where teliglon was In fact g(allUj|lj£i| In many, 
If not most, of the thirteen colonies.^ The republic 
could not heve been bom ylll] a nalTona] establish- 
ment of religion, nor could It have emerged without 
the pi olocUona expressly affoi dod roHglous pi acUc* 
by the UtII of IDglits. The very (act that ihe colonies 
had ssleblished diverse rellgloua Irsdiliona mads It 
impossible even lo contemplate tite ostahllabment of 
a nntional religion. 

The nollgion Clauses were adopted, n<^ 
because Ihe frsmere Intended to proclaim "capital* 
Ism" as the republic's ueed or to promolo "secular* 

(Cortkiued on page 3} 
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Um," hut UccAURO COIIUIIIIAUOII o(tU« tllverBs ctlnb- 
lUhnicnlj uf icUgioii In Llio colonies roi|uiiG(l llio 
adopllon o( llic Dill or lllglilj ntiil Uio )ii (ilccUoua il 
alTordod. Moi cover, coitli aiy to Will'iassoi Uoit llmt 
tlic riaincrs iiilciidctl lu ilisadvaiiUgc Individual 
loltgious proctice in oidcr lo ikvoid. In Scalin'a worda, 
"a fljraloiii In whicli cncli conacionco la a law untn 
ibwlf,"^! UiofiamctssouglilLoeslablisli, lijr Itio vciy 
odopUoii or tlis Free Kxetciaa Clause, rigltla of con- 
•cIcncQ wlieio mlnoiily rdigioua viewa would bo 
piolcclcd Tioin inqjoiiUilon exccsaca. 

It inuaLborcnicinlioiod llialUio Freo I^xcr- 
ctao Clauso of llio FiisL Atnondinent aios« In llio 
context of rdigioua poisecullon.    Contcinporane- 
oualy with Ita adoption, Janica Madiaon waa pot aou- 
%ll/ concerned about int^oiiloilan Anglican peraa- 
ciiUon orniinoi ily Dnplialain the Vii giitia riotlmont 
near Moiit|iclior, MaiUson's hoinA In Oiango County: 

A rdlgiuua rcvWftl ww awccplug Ilia VliginU 
I'ktliiiaiil.   UnlcUcicd, ocir-nppolnlcd prcuch- 
eta DT the Svtiniale DniitUt acct pieoclicH with- 
out llccniia In piWnlc hnntn anil open ni-ltU. 
AnglkHiiswviccnmuingMltobcboiiiafniriaiid 
to hair wlUitiaby htilcilng. •InKiiigiuiilawoiii... 
SniiHiaiuiitlci lilcil luaiippiOM loud picitclicia 
hyehaightgthciii wUhilUlurbinglUepeac*. Iltil 
even In ]nll Ihcy pte«clic4 — through barreil 
«lnilo<»8. IMndlaon] arpied agnlnat th«l"llotl- 
ciincelvcd pflntlple nf )>ciBcculkin (Ihnt] lagca 
agalnHt aniiic.''^ 

ThacnlJio lilatoiicol record -• incliitling llio 
recoidsof the debate aa Uie Fit at Congiesa adopted 
Uie Dill of lUghta and tho recotda o( the alale Icgiala- 
lurea ratifying tho Constitution - doaily and un- 
equivocally doinoiialialoa UiaL the Free Exerciao 
and RfllablUhiiiont Clauaoa of Llio FIrat Ainoiulment 
were alinctl at two goals: llio noncalnbliahnteiit of a 
national icliglon and the accominodalion of i iglita of 
religious pracUco and coiiKleiico to promote reli- 
gious Lolcionce.^ Tho ficedoiii guniaiitocd ttiidor 
the Ft ce Bxordso Clauso, like the Fico Speech, Fioo 
I'rcna, and Iha Estahlialintent Clauacs, waa a Pre- 
ferred fiecdotii."^, I'hoso calloUUcoganCoiKthns, 
however, tgnorctl thla hlatoiy oiid reviaod cotislilti- 
tlonaldoctiine tontlta prcoccu|>aUon willi "intOoil- 
larlaiilsnt.*' This theiitois no doubt embedded lit tlie 
Ameiican governnicitlal tiadition, but not without 
concuiTont dcfoiciice lo tlio impoi taut constitutional 
tradition of Individual lights clearly evident In tho 
express conatrainla Impoacd by tho llill of lUghls aa 
well aa In piovlsioiia csUhllshing liniilcd govein- 
incnt and diecka and balancca expressed cisowhci o 
lu the ConslituUon. 
OppuaUtoii lo the SiuUh nnil 
ILH I'lopnRCil M^Jorltnilnii Itciiusily 

Much of the organized religious coninui- 
nlty, conscrvollvo and libcial, have piotcsled tho 
5i/ii//i decision. ILsunpopulaiUyln this community 
would be exceeded only by the Supictno Coiiil'a 
Utetl Scott^amX Hoc u. \V(n/f ^ doclalona After the 
SiiiUli dccismn was onaouncou, the National Coun- 
cil of Chui dies, tlio An>ei lean Civil l.lhoi lice Union, 
llie I'copla for the Amoilcait Wny, the Anieiicnn 
Jowii;li Oxigicssainl tho Ainciiciui lluninnisl, among 
otheiS, Joined with SKCII ideologically dispninlc or- 
gnntrnlianf like Tlio [Inllieifoid InsUtutc, tho Un- 
lioiial AsstKiotiun of t^vaugdiceia and Concetnml 
Wumon fur Anioiica ns pnit uf a coaliUuu (u uook a 
rchcai iiig by tho Snpi onto Coui I of Lho Smith casc.,^ 
When that failed, same of these groups aoiiglit a Icg- 
IslaUve leiuedy for the dedaion. 

Aa Q coDscq^uonce of Utb orgauiud cfTui I, 

Congreiuninn Sliqihen J. Snlan of New York hitro- 
dticcd Ihe llcllgioua Ficctloni llcsloiotion Act^, 
("IIPUA") In the United Slnlcn Ilouno of llcpiRticn- 
tatlvcs on July 20, lO'JO^ The piopaial la on nl- 
leinpt to legislate rcatoi oUon of the pre-5HiJf/i Judl- 
cinl alaiulard in Ficc Kxcidso coses. 

The ItFHA ia not an nttcnipt Lo ninciid tho 
ConatlluUon. It would, instcnd, establish a stoLu- 
loiy duim to free excicise uf tdigiun. The UFllA 
would prohibit government fiom "icstilcUng" a 
person's ftco cxcrciso of icligiou unless the restric- 
tion: 

(l)wnaln thororninrnlnwnf nciicrnl (ip|iUcMliil- 
lly niut lUd not tnlmtloiintly Jbcibnlnntc agninnt 
rrtlgton; «iiit 
(2) woa ciMOiitlal (u Tuilhcr a cuiiipdllng govern- 
mental litleical and  waa the least loitilctlva 
means of rutthciliig that cotnpdllng govern- 
niviital intcrrat.^ 

The IIFIIA would pcimit any aggrieved paily to 
obtain appropilalo idicf ngalnsl government le- 
aUicllonafn advil Inwaiilt.'Tho Act also claims that 
it would not "Itnilt or cicato ajiy ligliLa under Uio 
Establishntont ClanBc.'\, 

It is not without irony that "llio pioiiosotl 
'aolution' to tlie ptoblcni IScaliol has created is Ute 
very result he wdcoincd,"|j iininol)', enllaUng the 
iwwer of the mojoiiliiiian political process to Iniple- 
nienl piotocUona fur • minotily social pioblein. II 
rGinalna to he scon whether the Court's experiment 
in auhJccUng "mlnoiilica" to the bonenceuco of tlio 
"mitjuiity" in the highly chaigcd political process 
will do hrcpoTahle damage to Lhe frccdoiuaafToftlod 
by Uie UUl of Ilielils ., 
Kcscrvolloiis About llio ItniA 

Whllo most of the oiganlzcd civil Uboitioi 
coinmunlly and much of oiganlzcd religion hu 
cnthuaiasUcolly endoi scd the UFIIA, qncaUons hava 
nevertheless been raised about tho rcsotl to "ma- 
Joiilartnn" remcdica'tn cicnto "minoiily" lighta. 
OtliciB hove qiiostioncd wbi'lhcr the UFllA as Intio- 
duccd haabcan aumclonlly ciaftod lo avoid generat- 
ing a whole new gnnio of clalina that could skew 
icliglous libcily as wo know it or produce other 
undesired consoquoncoa for our culture. One thing 
Is dear. 'I'ho adopUon of the IIFIIA ia (is faclo UtU* 
difTcronl from an amendment of the Fico Excidoe 
Clause. Assncli, the tcm|itaUon lokncc-Jcikacccfv 
taiico should give way lo thoughlful consld era lion 
and analyses, both aa lu wlielhor itahould boadopted 
ot all OS a nialter of consUlutioiiol process, aa well as 
to Its content and reach. 
'l1io I'robloin of'MrtJorUnrlnn" 
SuluUuiiB lo CunalUiitloiinl Issuca. 

The greatest danger of theSu|<( onto Coui t'a 
"mojorilarian" approach, which makea dcriiiitioii of 
the guarantees of the Hill of Righls e routine part of 
the mnjoiitarlan political piocess, is the eventual 
dilution and dovaltintion of the freedoms gionlcd In 
the Dill of ItighLs. This "piocess," If unchecked, 
luns counter lo tho notion of limited government 
I dIecLcd In lho Hill of lUghUi Not only docfl U leave 
itcnnition of Indlvidiinl liglila lo tho pollLicnl proc- 
ess. It virlunlly oliminalcs any suhalanlial check on 
"niiOoiibiiian*' excc9:x!9 because its sLniilaid of review 
aultjtrclj Icgislalivo oclion only to a standard of 
"icnsoimhlenrss." Under Ihiniccimc, viitunlly §|ix 
iulri>i»u.ily nonlrni Irgialntinirwilt pnoa ociuUny. 
Moi covur, tho standard of review which might apply 
for review ofso-rallcd "i cmcdlnl" legislation like the 
ItFllA may hkowiecdilute lliopiotocUonaollioi'wlso 
•ffordcd by Uie Uill of KighU. 

(ConlhtiDcJ Oft pago A) 
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Preauiiiolily, llio Court would not smtcUoH 
wliolrsnln mitontliMont o( lt>o lUII of Uif>libi Lliioiigh 
tlie Icelslnllvo iiroccm. I tuwovcr, tlio "iiii\)oiltnr- 
Ian" D|iproac)i will Inoxoiably niovo tlio legislature 
to ilcriii» Uio Hill of lUglilj III cKlicmoa hoietofoio 
liniltcO by (lie ilowci poco uf Jiiiliclsl icvicw niiiJ 
piocctltiio. Iha titore cuiinoivalive rules of judicial 
InLeiiiroUUoit liko ^^XS Uccbta <lliaL (i. atlliciliiK to 
post ilccisioiis) Slid, fiom Liint lo Ume. tlio reltic- 
Uiica of couila to intiudo upon wlmt ire clearly 
•oclal policy quesUous (os opposed lo uiollci a of coii- 
•UtuUoital light). 

Indeed, mony of tlia dvll rlgliU organlia- 
Uons ttiat aupport the UFRA disagi eed when oUier 
Madoglcal forcci sought to aiiioitd the Uill of lliglits, 
^llrecUy of by itAtute, to prohibit, for uauiple, flag 
burning- UkowUe, Itici e wet a numerous abjections 
raised when pro life foi ccs sought seveisl yean ago 
legislatively to declare that "life" begins at concep- 
tion and Lo limit Ihe Juiisdictloii of the Supreme 
Coiiit In aboi lion cases. Ill oador acceptance of the 
"itM^oiltAilnn" trend In denning Individual rights 
would no doulit enliauce recent effoi ta to adopt the 
"Pioedoni of ('holco Act," profiosod fedotal Icgiala- 
Uon lUat would make alwi Uou a inatlor of italuloi7 

Tho "infuoillfliian" pitllosopliy of aulijecl 
Ing what has been a matter of ('onsLituUoual i ighl to 
tho legislative process will pioduco tin co potentially 
harmful outcomes: (I) less Individual fiecdoms, <2) 
poliUch«Uon of llie IVill of IMghU, and 13} insUbillty 
in the law. Including nioie frequent sUifo and con- 
fronlsUon between the judicial and lefiislatlve 
branches. 

Some have aliDugly cautioned agalnat using 
IhonuvjuiItalian ptoccsa loicincdy llieSiiift'i prob- 
lom "l.«gislative fixes" liko the RPIIA "lequiic 
InterpreUlJon and applicotiou through tho aanie 
Judicial system, and lliey can ba inodincd or allnii- 
naled at any tliue by tho legialatuie that enacLcd 
Iheni "^ Tho argument Ueie b twofold: (1) It is 
dangerous lo leave coiisliluUoiial ilghla up lo Uia 
|H>llllcal pioceaaca; and (2) couatitutlonal aiUudlca- 
tloii contains Its own coi recUvc mechanisms and lite 
Judicial pioceaa should be allowed lo "coiiect" Iha 
eicesscs in Smtlh.^ 
Hio Prolilciii of LcRUIntlvo nrnrismniiahlp: 
'Ilia UFIIA Aa A Snni •! Agnliiat Aliui lluii 
Iteatrlcllun nnit llulliilona Uliorly. 

Kven if one woie lo accept that thcie is a 
ralld lole for Congiess In eiihonclng consUlutionol 
piolocUons,^, other than through llie amandincnl 
piocess Itself, the question lemaina as lo whellicr 
the IIFRA AS presently proposed Is siifricicnUy pre- 
cise locnt reel the pi uhlems ol hand without cteattnf; 
new, and possibly worse, ptoblenia.   Kur example, 
Uic National night to Ufa Committee objccU to Uia 
current diaft of the UFUA.   This oignnization as- 
tutely notes thai alioiUtiu tlghtj gioupa have long 
•igucd that stale and fnlcral lestilcUons on abor- 
tion vlolale the free excici&o lighlj of women aetk- 
lug aboiUimii^   While the Supremo t!uuil haa not 
reacheil the moiila of Ihls Fieo Kxeici»i claim, the 
National Itighl lo Ufe (*ouiniillea believes that pro- 
abortion gioupt could use Iha IIFIIA to "picvail 
af^lnst a law icsliicliug alioition."^ Tlio National 
KIglil lo I JfoCommitlce will undeiaUndably otipuao 
the llFllA unions (longi cnii onacts It willi "uhoi Uon- 
neulial" language^ 

Just as the HFIIA nilghtbe tisod lU a "swoid" 
In the hands of pro ahoillon fotccs, the potential 
exists for It baliig used likcwiie by poisons and 

groups whose aim is lo "sanitize" American ciillure 
fiom public tcco|;i)ltlnn of thin cmiiiLty'a icUcloiUi 
tindltldiis. It ehiinld itlno 1>0 wluldral an nn Innliti- 
inontlodepilveroilgiuua pel Boiia of access to col t«ln 
public forums Therefore, If tho HPIIA is lo bo 
unacletl, It must contniu BnTcgiiatds Hint will pro- 
voiit inleipi olstions that cuuld gcnoi olo now, atalu- 
lory free exorcise rights that exceed exisUng consti- 
tutional rights or othci-wise oUcr the pt a-Smilh con- 
stitutional land tea po. 

As mentioned eailiei, the IIFIIA generally 
piohibila govennnont from "icatrlcting any per- 
son's fit* exercise of religion." It would, however, 
permit government Lo "lestiicl" the fico escrdso o( 
leligion under the following condlllona: 

(1) the if»trlctlon U • gmciitl \mm tlitt dun not 
Intciitlanally dIactltnliiMtc SKnliist tdlgUiti, anil 
(2) application uf the rcalrlctlon Is cascntlal to 
ruillieraconipcllhiggovctiiuHrntal liitcic«taml 
la the IcMl realiktivc iiH-ani of furthcilng that 
hilnoat.,1 

UegrotUthly, the UFIIA docn nut duflne "dee 
exorctso of rollgloii." While lls meaning could cuio- 
cida with the meaning given in niodoin Suprein* 
Court jurisprudence It might also be giren an 
enlliely more expansive definition. WiLliont clear 
atalutoiy dcrinltlon, llio courts will be left to Inter- 
piet an undoubtedly highly aitituguoua legialatlva 
Idsloiy. Moreover, altliough Uie Free Exci dse dsuM 
outlaws only "piohlbitlona" on fiee exorclaa, (IM 

UFIIA outlawt "restrictions" on free exerdse. In 
tbla now environment, there could arise whole new 
apodeaoffree exertlae claims. U not properly dellns- 
aled, a nood oflndividunl claims might even conflrni 
til* foais oxpioasotl by Justice Scatla In Smilh thai 
"any society adopting such a ayatcm would be court- 
ing anarchy,",, 

Soiiia have argued that "Lha boiler solu- 
tion" la not new language In the IIFIIA, but "to 
explain in the commtltee tc)ioit tlinl llie 'compel- 
ling' Interest lest Is a reference to llie test applied In 
IVisoonsiMV. Yoder (1972), ThomnMv. Revitw lU>ant 
(IMDandS/icrbcff If Verncr (1903).",, Advocates 
<>f this approach arc apparently unconcornod about 
llio ability of opiK>nenLs of the ItFRA lo sabotage leg- 
islatlvs history with conliaiy, ambiguous or confus- 
ing statements And lliey appear lobe far moiesan- 
gulno about the abillly of Congress even lo formu- 
late "woikabto" IcgUlativo history, lot alone of the 
federal courts lo iiiaka proper sense of IcgislaUve 
history at Its best For example, alLhough the out- 
come was posilive, the mixed legislative history of 
Ilia I^qual Access Act end ils contoited InleiptoU- 
tlon Ihiough the Federal couit system^ only en- 
hances the point that it is pciilnua to risk achieving 
the goals of lagialalloii on the hupo of obtaining 
proper development and liitei pi ctstlon of legislative 
histot^, 

MOID InqHiilnntly, tho UFIIA iiil(>ht aignlfl- 
cnnlly alter the mcanliif; of the Free Kaercise t^auoo 
OS It has historically been undei stood and Inter- 
pialcd. I'herofoia, It laimpoitant that fieccxeidse. 
under any legislation, he carefully dcHnetl. In the 
absence of C!ongieiislonal definition, croallva edvo- 
catea and fodetal judges will define what fieo exor- 
cise of rollglon means, Icnvlng tlio UFUA to wander 
fiom the ends Ita suppoitois and fiameia Intend. 
Tho history of fuleial llllgntion iiniler tho Ripial 
Acccaa Act^ and a cuisory reading of tho Couil'a 
locont inloipretdllon of the Kqual Access Act^, 
deinonstiato llio perila and dimcultlcs of solving 
matters of consUtutloital light thiough legislative 

(CoitfliHMid on page S) 
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•cUon. 
Bvai) Rii iiccepUblo deflnlUoM of "freo oxer- 

CIM" In Die IIKIIA iitcy tiol •llovlalo all o( llio |trob- 
l«ini wllh lla foniiuUUon. Tlier« «rtt, o( courao, two 
lUlif Ion CUtisos til Ihe VU si Ain«iiilin«nl.^ Tltou|lt 
freiiuenUj viswod at i>(t|>oai(o aldoa of Llio ioli|toiia 
Hboitjr coin. Uia FFM EsotciM aiitl Uio BaUbllsli- 
mont CtauMS do In fact aliara ntbatAnlivt protoe- 
Uoui for rigliU of rclt(toua coitadanc*. 

Under Uta Courl'a EaUbllfhmont Clauaa 
Jdriaprudanca, cfUxani complaining about govain- 
•Milt praclicoa Ibat arguably tttabHih lallgion moat 
froquaiiUy auccacd wltlt Iha aecond prong of tba 
tripartila Lemon^ teat, namaly, doaa tlia pracUca 
•dvanca or iiiliiblt raltgion?"^ In oUtar wmda, dooa 
4h« |Dv«ntinent pracUoa linpcrndaalUy Infilngt itgbla 
ofconadancafornonadbaranla? InaubaUnca, Iblala 
DUlt dllTtront from tha fraa exardsa argumant Utat 
• parllcular govarntnenl pradica coarcaa or panid- 
Ixat tha axardse of reDgloua baliafa In violation of Uie 
Fre« Exerdaa Claiiao. 

In fact. In many cnaos Involving cliallongcd 
govarnmanUl praeUcaa, claltnattLa advanca botb 
BaUbllahinant and Fioa Rxat ciaa Clauaa ctalina DIBI 

Ui« fovornniant piaclka In question vlolalai lltalr 
riglita of conadanca,, 'I'ba algniricanca of Uila fre- 
quanl cof^junctlon of Fraa Exarclaa and Katabllsh- 
nwnl Clauaa dalma la that undar tha IIFIIA, "frca 
nardaa" dalma, union proptily dellnealod, cotild 
b« uaed hy tlioM hotUla to religion to dialtenga 
government practices Uial have haiatolora been 
challangad (and largely upheld) under tba Ealab- 
llaliment Clauaa. For ezampla, under a broad read- 
ing of Uie IIFILA: 

-•(iMUioklcoulilMiiefUliRttholrfcnd'inaiMl 
W«Trust" Mhkli la atainpoJ Knd printed an Uta 
oirrenqr that evorycMie U rtNtulied to uao In tlila 
counliy "tcalrlda*' hUoTher rmnetdaeuf i»- 
llghm; 
- m IrKlalMttir cmdil •iRne lliat llie liit|>u«ll)Mn at 
prayer at tli« b<!|[lnnlii|[ at c*cli lr||lBl»Uve wa- 
•iom "rcatrkU" hU Trcv Qirrdt* of idlglon; 
- MaddlncMutrajr O'lUlrcwuldarfualhkllhs 
gnwf nmvnt's batmncv of prnnlU (or loitgioua 
gaUwtlnf* OB public pTt>p«f ly "rcatilct*" rtfhia 
of consdcnce prutecled by tli* RFIIA; 
- a Jcwlah fkeison or an athetot could compUiii 
that the tinging uf rdtgioua holiday muak or 
lutlructlnn concctnbig llie rdlgloui Iriilltlon of 
rdlgloua holldaya In thv public »dtuuU vlulalua 
hU or her Tree etcrdae of idlgton; 
• - ItaplUt* •dvoc»llti|ticpBiBlU»i ofdiurcb and 
•tiitaciMidcompUln llmttliovrccllon by Calho- 
Iks uf a natWily dlnpUy on publkly owned piop- 
crly bifrlngca tbolr ilghla ol coiiaclcncr, 
- Oity aclhrlata cuuld arguo Uiat ctlndnal lod- 
omy ataluleaor doU aUlulc* allowlog ntafiUga 
only U> hcietoaetual couple* vtuUle Ihdr rtglil 
to frev eindao of Ihdi idk||l(iii; and 
- Mormona or Mu«ilnti might oncv again did- 
Icngcon fr«a cicrdaa grounda alatulca prohibit- 
Iwf patypiny and blg»my. 

Under Uie RFILA aa now woidod, Uteia la 
nothing to prevant thaae dalina honi bdng ralaed. 
Moieovar, Uiese govatnmantAl acUona might not 
wlUiatand challanga under Uia relaUrdy high acru- 
Uiiy of the UFIIA. Sovoial acUona doactibod above 
would arguably bo piohlbltod under tbo nFIlA'a 
pioAcrlpUon agoliialteeliIctloiu on free eieidao and 
might not qualify under tba atalutoiy ezcapUon 
becauae thoy aiguably InlenUonaJly dlacrlinlnata 
tmong rellgioRa. If U»«y did qualify under the atalu- 

tot7 excepUon, they votj likely would not mirvive 
Uiocoinpelllngalatelnlereat/lonatreiitilcUve means 
atandaid. 

Nor are"ci«aUva" (icoexerdaedoima uiulor 
Iho ItFILA limited to those who hate religion. ProiKt- 
nents of religion may alao ho oxpoclod to laka ad van- 
tage of an lll-dennod frco esoielse statute. Condder 
that: 

- fraa verclae dalma could be made to raiiulra 
ncmption from ccrtdn lc«chlng matetUla In 
tba public achoola; 
- the BdvaUon Army and oilier rdlgloua or- 
ganlullona might aucccaofully chdicnga the 
application of wage/hour and other cmploy- 
RMiit law* tdallng lo their workeia or bcneftd- 
arica; and 
- frceaxerdafloUJccllnnacouldberalaed agalnat 
any number of general lawa, moot of which 
could not be )ualU1ed by a compdlhig slate 
Intcroat. 

The problem, Iboioruie. Is Uiat Iho UFllA 
ndghtgoncralooiiUioly iiowand nnruiaBooiinpecle* 
of froa exeidse claims Uiat very llkoly would go far 
beyond conaUtuUonal free exerdae standards as we 
know Uieni and parha|ia may even advaraoly Influ- 
encoEsUihllabmont Clause Juiisprudonce. The dan- 
gers aiise In two steaa: 

(1) chdtetigca to guvernmcnl practices that un- 
der current conatltutlond atandarda do not vio- 
late UicBalablUhmpnlClaiiac, but could now be 
held lo violate free cierdec under an unchecked 
Inlurptdallun uf Ihe IlFnA, and (2) chdiengee 
lo government action Involving competing ftco 
eaoi else dalma or free cacrdac dalma cumpcting 
with free apecch or other conaUlutlonal rights. 

To avoid Uiose plUalbi, the language of Ut« 
UFRA should he amended lo inaka clear Ibst gov- 
ernment ptocUces aTTecUng lights of religious con- 
sdcnco and found to be valid under Uie EsUhlUh- 
moiit Clause are not piolilbilod under the IlFltA. 
This could be done hy axpicssly piovhling an Kstab- 
llshment Clause defense to a claim undar Uie HFHA. 

In oUicr words. If s bona fide Rslabllshment Oaues 
defenaa were lalaed, the IIFIIA claim would not 
succeed If Uie diallangad practice waa valid under 
Uie Cslabtlshinent Cleuoe. 

The RFllA ahould also bo amended dearly 
to Indicate that Uie IIFIU^ does not apply to any 
disputs Involving competing claims by inoro than 
one person of Uie free eioiclse of religion.^   The 
latter smendinent holds linporUint linpllcAlron for 
competing fiee exercise claims In tho public forum. 
For example, a person could object lo the govern- 
ment permilUng a ptlvsto group to display a reli- 
gious symbol on public property,,   Although Uia 
piivftle group would arguably hev« their own fiea 
exerdss right Lo be on the public property, the 
RFRA would. Ironically, provlda no prolecUon for 
LhoUttcrgtoupalncoltiaRMrcd luwnid pievmUng 
"restrlcUona" on free exoicise, though admittedly 
Uis Freo Speech or Free Gxaiclaa Claueea might 
provide some meosuro of piotecllon for this group. 
I1ia jiolnt Is that theis are cuunUcas poTmulallona 
Involving coinpeUng dalma of fiao exerdao and the 
UFRA will only apawn new legal conflicts unlesa 
properly limited. The UFRA should shaUln In the 
evont of such couifHiUng dalma and lot Uie provi- 
sion* of Uifl First Ainendmont control. 

(Condudad on p«g« Q 

60-944 - 93 - 16 
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Tlio AlLciiinllvcN 

111 llio end, Uio quMlioii must iim laUctl, 
•lioitid w« even eiiibai k on Uila Journey or iliould we 
lot lite pioccsa or conaUltiUoiial stynillcalion pro- 
ceed williotit Die RFIIA? And even «saumlng reino 
dial eiiiendineiiU can be tailored to limit llie RFUA, 
the potenlisl for unaiiUclpalod rallout is ao gtcet 
Utat (receierdsfi proponenUi and Congtesa must de- 
llberalely ind carediUy sa uUnlze tlie IIPRA. 

AnoUier allemallve b worlli conaidoilng. 
Iiulofld of efTccUng a ewcephig reversal of Jtistico 
Scalla's dkla, limit llio IIFUA to overrule 5iiitf/i„ 
and look lo f ulure Juriapr udenco lo overrule Scnila's 
broader dicta. If tbe nPflA wore lo reach only 
^-eatrlcliona afTecUng any person's fi ee exoicise of re- 
Uglon "In Die receipt of govet nnienUl bonenia," and 
If the KFRA Included lite sboiUon neuUal clause. 
Die linpsct of llie RFIIA would be narrowed to 
ovcrnillng5»iifA and ollior almllBr unemployment 
coin|K!iHM(ion, sodal accuiily and govcininonlnl bato- 
ni caacs. This would avoid raising ilia uncertainty of 
Uio broader First Ameitdniont questioua Utat now 
plague It. 

Another approach to remedying Ibo Sinilli 
ptoblein that could, perhaps, be both lite most 
ineoningful and succcsaful al ptcscnt la alaU consti- 
tutional littgalion or auicndmcnt. There la arguably 
• base of support In Uiia counUy for the concept. If 
not Uie Implementation, of religious tlboriy. Some 
statfl courts have alieady Indicated s willingness to 

clicunivenlSmifh Uitough their own alate constitu- 
tions „ Stale cnnatltutioiini aincndinciila, wheie 
lioccsflAi'y, might he cn.iici Inohlaln Ibaiiarcltcncli- 
nteiil by IheStipiomc Cotiiland more sallsfnclury 
than federot legislation. 
Tlio rreaout Noceeslly 

The Supremo Com I Ims clioacti to Uiiupar 
with the dcllcolc Constltulional balance of the First 
Ainenitment. The pi csciit ncccsaily Is lo alteiupL la 
restore that balance wilboitl creating mutations 
thalcould further ei ode the i igbt to religious lihoi ly. 

It is tmpoiLant lo avoid hooly 'Tixca" lo 
complex conalllutional problcnia. If Icgialoliou Is • 
solution, lllaimperaUvethnl it bo "pioixtily wonled" 
end "nariowly tailored.",, TIIIB tncana thai prudent 
delibeialton must be the order of Uit day end tbo 
myriad of allemativea must be carefully considered. 
Otherwise, tho delicate balance cfTccted hy the Flrai 
Amendtneiil mny never bo icsloied and theeioslon 
of icligious rrccdotu \\\V most likely continue. 

Pulilislred by the Ptymoulh flock FouitcJa- 
llcHi try spoclat ortangoment wiihTlionulh- 
otiord iMStlltJle. For cofiios ol Ihis pnpor, 
contact cHtior Ttio Ruthcrtord liisiituto. P. 
O. Box 7402. Cl laflouosville. VA 2290G 7402 
(004) 970 BOOO. or Tie Piyirxxith Rock Foun- 
dation, Fisk Min on Water Shccl. P. O. Box 
577. MfflUxwwit^l. Nl I 03455 (003)076 4C0SL 

Ploose send $2.00 lo cover cosi ol pioUuc- 
lion aiKJ mailing. 

ENUNO'rra 

i. 110 8. Cl. inOTidDOU). 

t. Smith. 110 a. Ct ftt 1010 (Ultckmun, J., dlamitlngK 

3. McCuMndl, Fitt Ki«rciie nevitionitm otiil Ibe Smilh 
OcciafM, CT U. CliL W llw. 1100, till (1001), 

4. See Smith u. Eiriftioyiriciif Divition, Oc/uKdiieiit of 
//unm>incioM/tex,70t1I\2d240(Or.App. inRrOiSrHilfiu 
SntiitojmenI Diuiiion, rhjKtttittmt of Human HexOHtcea, 
121 r. Zd 145 (Or. lOflO); Emftloymenl Diuiilott. Dc/xiif- 
mtnl of Human flcsotircrt oflhtStatt of Oregon v. Smilh, 
iWVa^lG llORiy.Einplojmetxl Divi%ion.Depai tmtnl of 
JIumnst fleiQU$<tt of the State of Oregon, HO U.S. GGO 
OnM);Snii/fi v EmitlojmmtDiuitton, 703 P.3d UQCOr. 
IDSA); Employment Diviiion, Dr/Kii fritenf of lliimnn 
ftrsoiircri of Oregn:* v Smilh, !00 S Ct. IMR <IOBn>. 
EN<|f(oyMicn/ Divition. Depailmenl of Human Itttouicet 
V, Smilh, 110 0. CL ir>OC (lOW). Employmenl DitAtion. 
Dqtni tmentofUummt /leiourrci u. Smilh. 1108. Ct 2000 
tlOOU). 

6. Tito Flrnl AifMtndinont trada; "Cungrcea aliBll nmka no 
Uw rcMpfxlliig nn nlaiilUlimcnt nf icllgloii, or prolillilt- 
Ing lh« ric« cicfcUc tlicir<>ri iir fthililgtng tlia rrcctluiii uT 
•pccch. Of (>f Ui« picna, or titc t Iglit of ittc people paacealily 
toBoaemble, aiidtopctUtoiillioOovciniiicntror arcdtcaa 
nf grhrvancea." U.S. Coiiit. amend 1 

0. 'HID docUkin proinplod WUlUnt II. Uall lo continent 
thai llio Cnuit bad iiiuvtrj t cllglniia Ulinrty "to die back t>r 
lltacunalllHlloiiidbtia--maybe o(Tlhebua."3riil»neti( by 
Hqt flei/mctfJon Acf. fVcu tUkiuetfCtin§n»tinanSlq>i*en 
J Soiwi, July 20, IDDO. 

7. Indeed, bad tho Supreme Cuiirl applied Ita catalillHlird 
cninpclling Intctcil/bnlnncliig teat. It U very llkrly Ihal 
thUcnae wuuld have lind litllcaldiiincaitcc with rcnpcct In 
lli(?riiiidninciitnl count Itittloiinl light to pf act Ire unc'a re- 
ligion frrcly. Sec Smith, 1 lU 3. Ct. al KHHl (O'Coiiiinr. J., 
oitiouring tit J<i.lf>cniciit), 110 a Ct. at 1G22 2.1 (lUacknmn, 
J. dlaacnttiig) Juitlca O'Citiirtoi atviiiR to hiipir Dial, Had 
llto Stiprcino Couit applied IIM Dnt«li1laliffd nirtipHIIng 
lnlctc«t/bAlBiicliiQlt.-oliif>JMtfe(in/[nlftir5(rii(h, lliecaae 
atlll would linve had i)« aignltlciiitco fur free cxcrvbe 
rlglita. Set Smilh. 110 S. Cl. at lOUfl (O'Coitnur, J., 
voncuiiiitg In Judgement). Aa Jiiatke O'Coiinnr nutca, 
"(clvcii If, aa an cmptikal iiialtirr, a gnvcimiicnl'tcthnl- 
iiai law might uaunlly acrvc a cnmpi-lliiig Intercet In 
health, aafcty, or public order, the Ftral Amcndmcnl at 
Icnat icfiulrca a caac by cane dclvimlnntlon or tlic fuca- 
tlon, Bcnaltlvc to the tacla (ifuacli pai ticular dahn." Id. nt 
1011. 

B.l'lionthcf conaclrtK-e claiiac la Coiind hi Ai tido VI oflhe 
United Stalct Canatilullon wlitcli ntnndatn that "no le- 
IIHluuaTeal shall rvvr be re«|uti cd aa • QiialirWallon Lo any 
Onko ur public 'I'rtwt under llio If nllcd Stales " 

0-AmiiolcdlnTyinM,/i/(cfijci(Hii/-ifre»fya'7jnufy"W'f 
Can No Longer Affwti. Sli Ubcity No. G, (lUOO), p. 2, 7. 

10 Wtbtler't Ninth New Collegiate DiHionaty (Mciilam- 
Webalcr, Inc.: Spitngricld. tOOC), p. 71B. 

11, See John Whllchmd, 77ie "Con»eivnlive" Courl and 
Aulhotilaiinniim, AitUni (Atigiiat lUIIU}, p 3. 

12. See. e f , Jimmy SuitggntI Miniiliiet V llanid of 
£9110/1 tariofi. IIOS Ct UfIS (ItrOOXhiipnallloii of talva 
and uae lairfl 011 tetallcia, Indiidtng ivUglntia uigaiiba- 
llniia Belling niltlcs ufhdd); Uoord 0/£ifiicn(fon u Mtr- 
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foti, 110 a CL 2nr>0 (laUO) (rc<lcrM E<iiml ACCCIM Act 
ptuvlitlns «cctiM in public aclKxtl prcinlacii Lo •Ititltiitlii OM 
vt)ttMl lituibi liHtl culintlliiHull>l); »oA Ciutnit v Mlatovil 
UrfKuUiKMt of llatUI\, NH HH imi (SII|>IVIIMC(KUL, ikvUoil 
Juno Vi, lOnu) (slBlo BIKIUIC icttutf Ittg clear and convlitc- 
Ini cvlrteiio prliir la Imnliiadoi) or cnin«lcMe palleiiU 
•f Itdil); •« KIMI cMica cllol In nolc DH, infitt 

13. Tlie Uiillcil Stalca CunctltiillQii ortxti it fcilcikl lyi- 
IvmoTclvll noveminent. FeilcrRlUmU, of course, Ihccan- 
ce|>l tlinlcWil HovvTnmcnl U mmpcMcil of a coiiglnmcrste 
of dvll governing buillca cadt with ll« o«n «p)ier« of 
RUlltDFily. FuillicrniuTc, llio Conilllullon ctliibllalicd > 
Utnlteii federal guvcrninciit that passcoActl only tho puw- 
ori enumerated. Tho conscf|uenci> oT rcdcrallim U that 
gnvcrnmcnt powor la dveeli trail ted In and lhrou|{h vari- 
ola levcla of gtivvrnmcttL 'lltcae principles were ttlicaacd 
llirmighiHillhePederaliif rti/ieri, agtoupuf caaaya wrtt- 
lon by Jainvs Madlaun, Alei^nndcr Utmlllnn, and Juhn 
Jay (i7ir> lA'iU) Sea Jacob B. Cookc, ctl ,11ie Pcdcrallat 
(Mld<Uclown, Cunn : Wcalcyan UnNcrslly Trcu, I97fl). 

Fntlowlntt the Amcilcan ClvU War, the Thltlccnth, 
FiHittcciillt. and Finceiith Ainendnienta were added to 
tha CanalItiilbm In order lo ceaulve the cfTeda of Itto war 
which calabllaheil greater federal power and InMitcnce 
Tho Buprcmo Court InloiprelalloD of lite Faiiilcciilh 
Ainendiiicnl. In partkulnt, liaa played a prlniaiy role In 
fudhcr tranafonnhtg Iha baak nature of Ameikan gii«- 
•f iiiitenL 11>Q Ulll of Ittglila, originally wrltlen lo check 
the ptiwera of the foileral govcrnmcnl, were calcndod to 
the ttalea In Oillow v Nttu York. 208 U.S. Dr>2 (1025). 
Since Oitloiv, Iho entire 1)111 uf Klghta It now a niatler of 
federal gqvctiiincnl onfmcomciit agalnat the Individual 
•tatca. Stt CanluntI u   CfMuieclicuf, 310 U.S. 200, 303 
(1010). 

Dy holding that the word tiheitj In the Due Process 
Clauae of the Fmirlcenlli Amendment lefers lo the free- 
doina cunlalncd In the Dill of ntgliLi, the Supremo Cumt 
ha> trantrurmeil the miglnal under standing nf the Dill of 
Rlghlfl an thai tiMtvail nf Its sole rcatrahit on federal gov- 
ctnmeitl tnlef fcrvncc, II In now a source of Intcrvenllon 
by lite federal governmcnl Into the alTslrs of the slate 
gnvcinmenta. Sec nobvil O. McClosbcy, ed., £fia/i )n 
Consfi/iifionnf Lniti (New Ynili: Vlitlage Hooka, 10&7}. 
Justice WUlinmO'Douglnaubacrved IhafUuePiucvaa, to 
tiae the vernacular, la the wild card that can be put lu auch 
UM aa the Judges chmisa." As quoted In William Hay 
'Furrralcr. Art We He*uly fw Truth in Judging f 0.1 Ainei I- 
can Bar Aaanclalinn Journal 1212 (1077). 

U. Whllehead, oft. cit. il &. 

16. *l1io Unlletl Stalca Stipieino Qnirl devduped this 
"ftce cierdap/compdllng slate Intereal balnndng leal" 
titSAnOeifv V<mer, 374 U.S. SOB (1003). 

10. In 5)ier^cr/, Jualica WUIIam Dicnnan, who ddlvercd 
the opinion uflbe Court, wrote Ihat, In order ID withstand 
aconstllullonnl challenge, Ihc dlafiuDlincatlitn nf Mrs. Sh- 
eibcft aa an unomplnyinciil compcnsatlou heiicflclaiy 
becA>ir.e she would out wuik on [Juliitday, Uct Sabbath, 
nuiat either (I) reprcwnl no Infi Ingetnent by tho state of 
her free cacfcbe rights, nr <li) Inaofar sa Iho law linposcd 
an IncldcnUI burden on Mrs. Sheibert's free cicrclae of 
idlgloii, Ihc law moat bo Justified by s "compelling slate 
Intereal In the regulation of a aubjccl wlthlu the Stale's 
coiisllinllnnnl powof to rDg:idate." 374 U.S. at 40n, qiiot- 
Utg NAACV u UiiHon. 371 US. 4 Ifi, 430 (1003). 

17. Shtrbtil, 374 U.S. at 407. 

IS. iif. at 407 00. 

lU. Smtlh, 110 S. Cl. »l l&M, 1003 OIL 

20. IJ si inu:i. 

22. In fact, fnurtcen months before he penned IhoSniif^i 
opinion, JiMillcc Scalla wrote. In ItU dUaenl In an Estab- 
llahmcitl Claitae rafie, thai the Couil bad "hdd that Iha 
Fii^e Rartclso Clause uf Iha First Aiitendment rrtjuirett 
rcllgliniabdlcratobeaccuinmudaledbygranltnftrdlgkm- 
^lodnceacinptlmiaftmn othcrwho apitllcaliio Inwa.' 7lnni 
Monlhlj. Inc. U. Dullodi. 100 a CL HUM. ni2<IUHfl)(Sciilla, 
J,, dlaaentUif{)(emphasla In orlgliial) (chnlleiigo to'I'eaaa 
Statute providing salea lax eacmptlon for idlgloua peil- 
odlcnla failed). Aliut. two of the live Justlcea In the Smith 
nnvjotlty Joined with Justice Scalla In that dlsaenl. I.e., 
Chief Justice fIchnqiiUl and Jualko Kennedy. 

Zt. 40G US 2UG (1072) (landinsik Amish protest nf coin- 
pulaury public education beyond Itic eighth grade). 

24. M. at 216. 

2G. See McConndl, free Sitrcitt lirxMMionitm and f/ic 
Smith decision, D7 U. ChL U Kev. IIOU, 1120 (1»K)). 

20 Smith, UUS. Ct. KiOO, 1002 (lOOU). Jintko Scnlla 
aigiiealliat Ihc United Stales Supreme Oiui I has applied 
the 5hef bcrf "contpolllng slate htlcrust" standard oitlj In 
cases Inwolvhtg Ihc denial <if unemptnyment ciimpcnaa- 
tlnn benefits. It Is true that most of the other Supretna 
Cuutl raaeahi whkit giivrrniiteiil ni.'tliMi Itaa ttctrn alrlrlly 
acTuUnUed have been Involved "communkallva activity" 
or "parenlal rights." Whal Juatke Scalla Ignored, how* 
ever, aie •Intcineiili In the earlier Jurisprudence of the 
Oiutt which did nul speak of "hybrid situations", but 
lallier of the parity of free eaordao with free apcecit and 
five prcMk 'II1US, In the seminal Frfe Eseirlaa aue, Cmiflveff 
V Coiijiccticiif. 310U.S.200(1040). iheCouitcquatcdftc* 
cserclse with Ihmc other rlithta aa all bdng pnferied 
fievdoiiia. See n/so MurdocA v. PtnntyIvaitin, 310 U.S. 
lOG (104^). lliore Is, moreover, an eilenalve Jurlapru- 
dcncfl In the lower federal cuurls and In stale supreme 
couitacitending tltcSfieibcif rationale wril hi^nnd un- 
vmploymcttl cumpensatloti rnae*. 

27. Gaffney, LAycodr sad McConndl, An Ansurr lo Smittt: 
The llcligiout Ft tctlom lletloralion Act, From llioCcnler 
17 (Whiter 1000). 

I of neligiout Frtetlom, 28. Suloi/.. 17ie Couif'i Ero 
Nowsdny, August 2.1. 1000. 

20. Comimrt McClure v. Salvation Army. 41U) K. 2<1 Ttn.! 
(nneCO (Oth Ck. 1072); WaHter w. FirtI Otihotlex Prfby- 
Itrian Church. 22 Fair Empl. Pisc Cos. (ONA) 702 (Cal. 
Super. CL lOBO) (Free Eaurdae Uauaa bars applkalinn nf 
a h>cal gay righlJ ordinance lo einpluyineiil of a church 
oiganlsl); Lavit tx rel Murjifiy t> Ouc/iofinn, 21 Fair 
Eriipl. I'rac Caa. (DNA) 000 (1). Minn. 1070) (same iiuli]' 
lug as applied lo a parochlsl schotd teacher). 

30. Comitart Smilh u. flkd, RO N.J. BI4, 440 A. 2d Ml 
(10S2) (Free Eaeiclso Clause require* atudenU be eacuacd 
fiom MX •ducatluii dASBCs wbkli are cunlraiy lo their 
raUh). 

31. CorDfmrc Chritlian Edioet Nnlional Mlnintry, fnc i>. 
Vniltti Stntei, 470 F.2d B4U (lOth Cir 1D72) (ataluloi; 
ptavlnioiiswUhhuUlliiglsseicmptststusfronisidlglmis 
and educational orgatiltatlon engaged In subalsnlltil ac- 
llvltlvs Intended to Inlluenca Icglnlatlon doea not Infilnga 
the organliallon's rlfthl of free eseicbic of rcllRlun or 
dc-prlve tlieorganUatkin of Ihc light of free spci-ch. 

32 CoMi/»or«JtniMyv, Awi6u(«ifo»TC«i(r«e/'AI(of»ii,4t>0B. 
2d 1202 (Fla. App. 1081) (rlghl of medical pciaonnd lo 
ictiMO to assist sboitknia uphdd). 

33 C.A. No. 6BQ-l*2 V (O. Hhuda lalaitd. Nov. 0, 1000), 
728 F. Supp. 846 (D. Rhode Island, 1000). 

21. M. at imn. 
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3Q. Id. Ml 6. 

no. hi Bi n 0. 

57. WUI. Comliic/. Cotrdott, Belief, Hie WuhiiiJttMii 
A|iiil2,£, itiua. 

»A. lliiHl, UMIIUKI, r.1., l^-llcr fium .><IIIIM M«<llm>it lo 
BdwRia Uvlncalun Uiily lU. IS22> In 0 The Wntingt of 
Jomn Ifntfiion 132 (Now Ynrk: 01' rutDBiii'i Suna, 
IDM). 

Stl. Stt gtnanlty Holicit Allen UutUnd. Ttie Hii lU of Iht 
Bill of liighia 1710 17UI (Chnpd IIUI; Uiilvcially nf 
NtHlliCBiollnaricHi, lOtiTt). 

^0. See Engcl v. VHat*. 370 V.8. 421, 427-20(1002). 

41. Satilh, i )(t S. Cl. Kt 1000.' 

42. llMt, ^tuM«i Afflilitoti, Atchilecl of the ConslHulioti, 
172 Nattuiiol an>etBplik No 3, 310, 300 (1987); (f 
McCiMtiicll,7''ii: Of jfrrisaiut /Ififof icat Viiita tiandiitg of 
Frte Eseidte ofUcligimi, 103 llnrv. U llcv. 1109 (I'JW) 

43. Dniiid U Dipisbitclt, /Icn/ Thttol ami Mere Shailoto. 
iWnltht-Mtit, 111 : Cromwny lltHilm, l»07>, |<)>. H.'t M. 

ii.Miiiilockv J'cfiiii^IiwKm, 3I0U S. lOfi, lift (1011). 
Sw nfso PfcfTcr, 71ie SIIJM eniacy of Free Exeicise, 01 *1 ho 
aeufCi-lowu U J. 11 in (1073). 

VK Dial Scott u 5(iii/i>ri/, no U 8 303(1007). 

40.4IOU.S. (13(1073). 

47. Set. Sntilh, 110 S. CL 2(WR (IDOO) tch's ilonlud. 

411 1111.0377. 

40. Srt Statement bylttft. Stt^fSen J Solan Inlrodudion 
efl!ieUeUgiotiaFrtettoii%ficilotalionAcf,t'tvM\lc\rimvo( 
CmiRivMiiiai) Str|<hcn J Rolnrr, .ttily 2C, lOW. 

00  RPIU. II 11. 0377. SvKUnn Uh). 

01. M. *lSt.-«;thmB. 

02 lUrtU, LetifHitg Hcmlflrtt Into tht Smilh 7>n)i, Firal 
'nilitp,37 38(Fcliiuary 1091). 

0.1. It »lanipiitnliialnbcnL*ciii«licthcrllip5iPiJr/i doctilitw 
will l>vB|i{ilM by Iho Ofiiil liy nnalnfQr lu oilier clici Islietl 
ftecilonu Tlicio ate liInU lliat Smith la Blmply part iif llio 
Court'abimitlcr nimelna m^iTllailait or"etnlUt" dlrcc- 
lloii.Tliua, (hcCDUtl'B|>ublicfomin <l<K:trliie, foriimlated 
t>«cr DIOIBAI acvcral yrara, IIM vcrordcd iFglsUtlvo bodlm 
greater and more cfplldl power lo "cloac" or "open" 
public pntfivrty fnr Bj>eccli aclWIly. Co/nrliitt v NAACI'. 
473 IJ B 780 (lURO). Sume guvvriiincnl aftciidvB aclicd 
upoit III In aliin atleinptliiK lo cieatc broad "iipceelt free" 
Miitoi, DoaittofAhjMntCoinmitsiona t v. Jetvt for Jaus, 
482 U.S OGO (1087) In addlllon. the coiiBllliitlunal free 
Bitccrlt rinhlanf atudertla In the public achixtin, rr^-nitlilted 
In Vinherv />GI Moinct ImtritriulenI Sdiool DittiUt. 303 
US. M13 (lUOU), were aukBUntlnlly ciodcd In Iltuthuood 
Sdiool UUtnd V   KnhUnrier. 184 U 3. 200 (1088). Tlio 
C<iiitt haa BIMI been rctcpllvD tn binad remedial ItKlala- 
tlon dratf{iiinl tn calend c*|iinl Free 8|ieech rl|;hlB and 
acceaa In public foiuiiu cieated In Iho public aclioula. 
Afcff em V Wetliidt CommunitySdioolt. 110 S. Cl. 2300 
(1000). Flnnlly, iho C^mrt haa. tif cniiran, adopted a dia 
Ihiclly iiii^iiillatlaii ap|irtincli lu liniU Ihe L-(TCVI uf the 
ilghli II ercatod hi IUK U   Wmle, 410 U8   113 (iUM), 
altliuiiBh the rod of thia BiyiiBlincnl remnliiB In be aecn 
Bee Wabif^r u. RrptoiliidiiM lltnlth Scrvite, lUO S  Cl. 
3040(10811). 

M. n. R- 20 and S- 20, Inlrodticed hi the lU2iid C^oitgrcn 
by Itepieairiitattve Dun KdivBidaand Bcnnlnr Alan Cian- 
alnii, liuthitrCallTunilA. 

00. lUrila, Leitiiing lleailfli »t inio theSmillt 7Vri;), nji dl. 
nt 39. 

00  1,1. 

07 TlteatBtuaorieincdlnltcRMntlnninicllieUFItAlaun. 
dear. I'lcsutnably, It U anihotlicd by Ihe (^miinctci! 
Pnwcr or tiniler tlie DitL-tiino nf liiiiilhrd Puweia Mmc- 
iiwer, Section Oof the Fouilevnth Anteiidniciil nla«BrBnla 
Cuiigreaa Iho "puwvr Lo cnfutcc, by apprupllate Ir^Ula- 
Ihin, lhcpiu«lalon8urihli Btticle."'rhua, It would oppear 
Ihat Ihe liieorporalloii of Iho pinvliloni of the lUIl nT 
ItlgbU figaliiat tbo alatca waidd give Congfctui the power 
lo "enforco" U- To dale, the Supteme Cimit baa upheld 
aiicli remedial IcglolBtlon so lui>B| aa It duca nut ie«lrlct, 
sbiugnlcor dilutecunslilullunal i^uatanlei'V. Src. Kn/toi- 
badi V Motgiut, 384 US. C41 (lUOO); Oonnt ofEJiicttlion 
V Mcrgens, 110 U.S 2300 (1000). 

C8 Jninea Uupp, Jr.. Jnnunry IB, 10!) 1, Meiiiiiiaiiduiu lo 
Duo|{lnBJobii8on, Ixslslatioii Director, Nnlbinnl Ittftbllo 
l.ifo Coinmlllee. Inc. "The ncli|;h>ua F>cc<loin Iti-Aluia 
Unii Act of inOO, II.It. rkl77." 

00./i(, Bl2. 

Oil. 'Ihe laiif{iiaf^ pu>pn!ti-d by tbc NntlniMil I{l|*lit I'l Life 
Curniiilltcc b M rulluwefi! "NUUIIIIK In Ibla Act BIIBII be 
conatrncd to f rant, Becure or ituainitli^ nuy right to abnr- 
tlon, accewaloabiirllonaeivteri, nrrundliigorabTiithm.** 
Memorandum front [>ou|;laa Juhnanii, NItlX l,cglslntlvc 
Dhnctor. to lutctciitei] rnrtle», Piolife Coriccirii HcgitiJ- 
iiig the "Itdigiottt t'ltedom /leifornliOM Ad. January 16, 
1091. 

01.5ce nrilA, ILR. 0377, Sodbm ZOi). 

C2.Iho 1D8Bcsaoof Lyngv. NorthtuedIntllan Cemelay 
I'lolcdiut Aitodation, 400 US 430 (1006). \>M been 
labeled aa tliophlloiHiphlcnl iirecuinur i>f the Smith Kieo 
£icrcUe rcvUlDitlain, hi l.ynK, JiintlccSandiB Day O'Ctm* 
liur aigued that Blikl acnithiy unitrr the Free Racrrlae 
(3auac waa limited to outrleliL prublbllloiin aitd Indhcct 
cuvicluu or )>eiiatllea on ttirv etcitW of IVIIRI'III II»W- 

ever, ahc Bald, "Lilhia doc* nut and unnut Imply that In- 
cidental efTet:ta of Rovcrnnient programa, wbkb inBy 
niako tl niuio dlfTlcult to ptncllco eetUin rdlf;h>iia but 
wbkh have no tendency to cueice IndlvhluaU Into actltig 
cnnlinry to their rcll|ticnia belkcfa, ic<|ulr<! guvei niiient to 
brhtR futward acompclllnfiJuBlincalhm fur ilaotheiwlao 
lawful BctU)nB."ii/ at 400 Gl. 

Justice Utenuau, on tbc other hand, objected to Jus- 
tko O'Coniior'a "afTitmalive cumpuUlon'* teet and. In- 
ateed, argiiod that tbc Free Bacitlae Clauae prnterta not 
only hiilliecl ruviclon or pi-nn)ll<a nml oiitilfbl ptiihtlit- 
lluns, but niao "IBWB that frualiate or hiblblt leMiiloua 
piadict." Ill at 409. In hla view, "Kiivcininciilal action 
that lualica the practice uf a |tl«cn fatth more dUHctdt 
iieceMBilly penalltea that ptattke and thereby Irnda tn 
inevcnl Bdbciencc In rell|{l»na belk4." Iil. 

63. Smith. 110 S. Ct. at lOUG. 

04.nafTiK7, l.>yciHklt M>C(iiiiicll,i^fif^'cri/.cl/i'i lathe 
liehgiout Community, FliatnihiRa 44, 40 (March lUOl). 

00. Sec th« numcroua ai([uinRiitf dUpoted of In Juslka 
O'Cuniiui's mi^iiiUy o|itnbui in Ifooiil of EiUnnl\M\ u. 
Hagfnt, UOS. Ct. 2300(10Utl}, aiid Uuiunn, ildigiotit 
Civil Ihghlt in t'ublic High Schoott: TheSui»erne Cmiit 
S/icnAi On Enunl Accrtt, 24 liid t Rev. 111.110. n 30, 
117, n40, 1IB-I2U. 
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nn. Set Ji>lin W. Whhdiccd, Tht nighit of nWifioui 
;•(/ xoiii in t'liMiC F.ilurnhon [WI-MU iintlvt. III ; CniMWHy 
tu-Ai. imiD.cf iir. i2ii*<»i|i iin.uii 

brUi.'fa Milder lUtc eiM»(kltilliHial U eciloin of cniiMrlriiCo 
|u>iaitlctr). Ste tihn Sorirly nf Jftiii of Neio KnffiUul V. 
IIWILHI IJUIIIIIMIIki iromntUtUui, Mo. Il 511(1 (MOM Urc 
.11, lUiH)) (BUIC •lal||n»tluii iif clitiitti liilrilttr «• IMHII- 

iiiaik lidit lu bv vktlatbm of kUlc (unaltltitliiiO. 

on. Scr little n. 

00. I^MKMi u Kutlimwt. <iX\ U S. 002, leh'tj liciiicW. 401 
U.S. R76(I07I). 

YD (UlTm-y. l.i«ytiHkAM<(:i>ni»-li,Ar|Oj..»;^ir<-> fall 
Ittligioua r.VHunuMif>, Flial'n>lii|{Bl(|(Maiili lUUI). 

1U-'l'li«SCci)ii<) )tni)i|>ii[Uio/'CNiori lent slntca Hint nlnW 
or Kuvctniiiciiliil ncllun titnt liu llic piliiiniy vtt^xl of 
••ivniicliig OT liiiiibUlitit fL-lieloii U a violaltoii u( UiO 
B«lablblititciil CIniuc. It/ at 012 t.l 

yiSeerq. IMI ton v- Viilti\te. 4fir< U.S. 228 (IUR2) UUto 
(HilliiaiKC ifsLiklliiK •ulkltnlLoii by cliiiiclici |iit-ACiilvil 
bulb PrcttEaciclncanil Kfilatil(BtiiMCiilCUiiBci|>mtii>iin}; 
Wiilmar v Vincrnl.if** US 21'k) (lUHl) (sUxIcnti nlli-Kotl 
llial Uiilvctalty poltcy f inliibllinK ii-litElout niccUii|[9 on 
c*mpu« vbilatcd bMh Fice Ficiriae mnil R«tnblUbmcHL 
CIntiiHT claliiia); Hotrjv Riuiix FiiiU School Ihiliirl. »tU 
P. 2<li:) 11 (fllli Clr.),rr( I lUnie.Hin U.S. 0H7 (IIII(U}(|>rf- 
uniiffcltAllciisliiK aclioiil <IUtilct'i piiigiBin of ClirlttiiiM 
CMiria •••() «|>f«llbn> of ivIii'iniM slgnilVaiM'e IITUKI Uiibl' 
tnaa li»ll(U]F nlli-naboUi Pici: £•«cUuniul BKUblUtiiiKnit 
(;ieti»cqiicstltiii)i};P>dr<lnifiMw DwtnlofCouitljOiniimt- 
SJMK-'l, 78IF.2<1777{l»tliClr. l08n)1|iUliitirTscb«ncnt> 

t ItiR cKiia 111 llvTnnllUlo Cuunty, New Mcilcit, aral a]k-i;otl 
UAII Fioe t'lvrvLv: and E-ilnlilbliiiiciil Oloiuui ciiiii|)lnbilii); 
MiUSfieiKiiifiHocifi tinjiliil Church v.Sliile of Michignn, 
318 N.W. 2<l2r>;t (Mkli. A|i|> 11)84) (Cbilitimt idnii'U 
cliallcnKliig sUlc regulnlliiiit alleged biitli Pie« Bivitlso 
ami F^lnbllsbtiient Clniisc (.laliiis). 

72.'l'licllulbcif<>iilliiiUUilr, ODionButlK-ro, liKsnubiiiil 
led roll ana urUic ItFRA MIIH turli mi aiiiviiiliiiciil. 

73 Furt:aM<i|>k-. liilliurictcACM/u CitjofSl Chnilci. 
7U1 F 2d 2(iri (7tli Clr lUHQ), iii«<iWI»|{ > clialtGiigc Ii3 a 
City's dlHtilny itf a llftlilcil I jiltii ciiina on • Htc ilr]>ai liiicitl 
actInl diiritiirlhcCliiUliiiiAKwaoil, tlicjilnlitliflnjiisltncd 
•l«nillii|t In aiie nn ninuiubi tbnt "IIM^ liavfi bi>«ii led In 
allcillu'li bvliBvUir --ludcliMii, ataunia Inrniivrnlciircta 
lliriitnHvca, Nimind Itiv KIILH-I* Ibi-y nidlnarlly uMr" In 
Mrd«;iUi"avi>imi.cc«>Mwbe-nltlatit"ld -l 2(IH Hi'.t II 
la pieclMlf thia lytic ofli^uiy" nr "vluUtton uf IIKLU nf 
cuiisricncv" actcplifd as Jualincvtlon fitr alaixling lu ane 
oiiKalablhlinicntClaiutpgToiindalbiitiuuldlii tlicrutuiu 
be iiM.-d lu jiialiry • claim (bat £n«rriiiiieiil ntlUm haa 
"iCKtibtcd" liftblfi uf (nnubnco uiuk-i an 111 .li-lliicd, 
•tattilniy ficr cmcbii- daint 

74. IliiMiilF<lly, Zl atatcaaltvady cictii|it tbraacianicnlnl 
uw i>r pvyutc fni Ind1f[ciimi9 iHiKUiua ilira See Siiitlh, 
110 S Ut at tOIR, n. t, (Ulackimin, J. diiicnlliig} A 
Itmllcd RFHA ibat wntdd, In r(T«ct. pt-«nill lb« •>iir>iii«-n 
Imi oaeof pcyiiln would tliua have a nitiinr ain Ictiil linpnrt. 
Il w<iuldalsn»cndaiiii*Aii4f(;lulbc1^iit Ihat IUpru|>iiatnt 
tlnkciliiff •'lib tllrS/lr'^crr miiMilutlonal alnndaid vaa 
nnt appiovrd uT by llic li-g'iAlatWe biancli end put lli» 
Cvuit an R»lkc tli»t ftiiUm drvdopnivnl ut Ibc Smilh 
duc(iin<^ nil^lit geneiair a l(i;»lallvc iraponar Finally, a 
limited HFIIA itnulil be IIKHV In line nllb llie naiio* 
natuic uf (be Kiftud Acccaa Acl, * picicdettl fie<iut-iitly 
cUed In )intiriralh>n nt Ibc KFIIA llic F.i]niil Arrraa Art 
••*• ••Ml a*nl III a ft c« K|H<rt li |>i tddon nuly In I licllntti rd 
rwnlc-al irf |.ul.tU Bcoxxtxj Mboula 'Ilia HFllA. ou lb« 
u(b«r band, a^Jn-aacs lUr univtrwt uf Tiiw eacfcWt '1^ 
putPiillal (ui •inanlMipaU-<l mlacblrf la thtM far greater 
wHh ibe btowd btuaii vciaion td lit* UFIIA 

71^ Xe* t^, Slait af Atiiinrwrf.) •> tictthbrtgrt, Urn 
17l343(Mlnn Nw« »t. rrff fionferf. MMtifcJ and re 
(fifrnJeJ 110 S Cl l«iri(IWM). 441 H W 2d2fl2(Mlnn 
lUmi (le^uiintM-irf «if tji>n|tdar eml'loi.fl »« An*»li 
bcxaK draw vrkiUra band Ut vkdatc AmUi rettgiuN* 
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IN THE UNITED STATES DISTRICT COURT 
DISTRICT or UTAH 

JANE LIBERTV, »1 li. , X        CIVIL ACTION NO. 

Plaintiff*, 

- versus - 

NORHAX BANGERTER, £jt Ol- 

Defendants. 

ArriRMATIOM  or  JAMB   I.IRERTY 

JANE LIBERTV sffirBs the followin9 is true under penalty of 
perjury: 

1.  I reside in Northern Utah, and I aa in ay early 30's.  I 

an • divorced Mother raising and supporting ay two young 

children.  I got a divorce because my spouse was abusive.  The 

abuse began during ay first pregnancy.  I as trying to complete 

my education in order to provide a better life for myself and my 

children. Hy doctor has confirmed that I am less than two weeks 

pregnant.  I am making this affirmation because I need an 

abortion which will be prohibited by the new law. 

3.  I was very sick during ay first two pregnancies: in 

both, I euffered frea nausea, and in the first, I had severe 

toxcala, and MELLP syndroae (hypertension elevated liver low 

platelet). This was very disabling and health-threatening. My 

doctor has told ae that there is a S0% risk of the recurrence of 

toxeaia if I carry this pregnancy to tera. Perhaps at some 

point, if X reaarry and have help and support in caring for my 

ewe existing children, I could risk being that sick again. Now, 
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tha SBolcin9 on the fatus.  I would also worry that tha fetus 

could ba daaagad by tha antibiotic that I have been takinq for 

two waaka. Tha qraatast strasa, thouqh, would ba trying to cara 

for another baby at thia point. 

•.  I have bean a atudant for aavaral year*.  I have pursued 

thia course in order to provide security for ayself and ay 

children.  I want ba to ba a good role aedel for ay children and 

achieve independence. 

,C^-y   Z as a practicing Chriatian, and have talked to ny 

ninistar about how to handle this unintended pregnancy.  He 

helped ae coae to the conclusion that terainating thia pregnancy 

was tha choice conaiatant with ay faith.  It would be wrong for 

•• to have another baby at this point: wrong for ay children, 

wrong for aa, and wrong for tha baby to which I would give birth. 

Nith an Infant, I would have to give up ay goal of independence 

for ayself and ay children.  Z would aiaply not ba able to get ny 

degree, thereby dialnishing ay evployaent opportunities and 

increasing tha riak that I aight have to receive public 

aasiatanca. Z could not, aorally, continue in school and have 

too lictla tiaa to devote to a newborn. Tiaa and aoney spent on 

• newborn would b« taken away froa ay two existing children. To 

give Inadequate care to a newborn, and to take away froa ay 

•Kistlng childran tha aaotional and financial aupport they 

daaparataly need froa ae, is an unacceptable courae inconsistent 

with ay religious faith. Koroovar, in Noveaber I would be 

\ 
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IM THE OWITEO STATES DISTRICT COURT OF GOMt 
FOR THE TESRITORY OF GUAM 

MARIA DOE, on behalf of herself ) 
and all others similarly       ) 
situated, ££. ai,             ) 

vs. 
Plaintiffs,        ) 

JOSEPH F. ADA at- al-.       ) 

Defendants.       ) 

CIVIL ACTION HO. 
90-00013 

MEMORANDUH OF  POINTS AWO AUTHORITIES 
IH SUPPORT OF MOTION FOR SUMMARY JUDGMENT 

AND PERMANENT INJVNCTIOM 

ANITA P. ARRIOLA 
ARRIOLA, COWAN t   BORDALLO 
P.O. BOX X 
ACAKA, GUAM  96910 
Counsel for Plaintiffs 
Maria Doe, Guam Society of 
Obstetricians and Cynacoloqists, 
The Rev. Hilton H. Cole, Edmund 
A. Criley, M.D., Williaa S. 
Fraeraan, H.D. and John Ounlop, M.O, 

LYNM M. PALTROW 
SIMON HELLER 
RACHAEL PINE 
KATHRYN KOLBERT 
LOUISE HELLING 
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thus violat* th« Establishaant Clause. Thua, whll* SOB* Roaan 

Cachollca ar« txmm  to follow th« dictate* of th«ir r*llglon uiMlar 

tit* Act, a Jawish woaan faced with an unvantod pregnancy< for 

wboa an abortion aay b« pcraltted or even required under the 

tenets of her religion, will be prohibited froa practicing her 

faith under this lav. Sia, a^jj.,  Decl. of L. Konwith. 

This religiously discrialnatory effect of the Act is 

exacerbated by section S, which prohibit* any person fro* 

"sollcitCing] any woaan to subait to any operation, or to the ua« 

of any Means what*v*r, to oaus* an abortion." For Jewish and 

sainlina Protestant groups. In order for a woaan to aalca a 

religiously conscious decision regarding whether to have an 

ebortion, she aust be counseled on all options available to her. 

Decls. of M. cole, Jr.; I.. Konwith; D. Corbin. But, under the 

•olleltation provisions of the Act, a ainlster or rabbi would be 

unable to counsel freely woaen who sought pastoral care, because 

any counseling regarding abortion sight be punishable as 

"solicitation" under the Act.  On the other hand, a Roaan 

Catholic priest who follows official Church doctyin* would fac* 

no r*strictions on his religious counseling. 

V.   THE ACT VIOLATtS THE FREE EXERCISE CUUSS OF THE FIRST 
AMEMOMEMT AKD THE ORCAMIC ACT. 

As already described, Jewish and several Protestant faiths, 

•ach with a substantial nunbar of adherents on Guaa, hold 

religious beliefs concarning the fetus and abortion different 

froa the religious view eabodlcd in the Act. These faiths hold 

ft 



that under cartain circuastancas — to b« daterained in tha f: 

Instanca by tha pregnant woaan harsalf — a woaan la Borally 

paroitted or, in aona cases, even required to obtain an aborti 

Sat Oecla. oC L. Konwith; M. Cole; D. Corbln. By failing to s 

any aeeoDaodatlon for these beliefs, the Act denies aembers of 

these faiths their First Anendnent right to the tree exercise 

religion. 

Free exercise probleas can arise whenever government 

regulation coapala conduct which is forbidden by one's religlo 

belief.  See sherbert v. Verner. 374 U.S. 19« (1963); Wisconsi 

V. Voder. 408 U.S. 305 (1972).  Courts have already recognized 

that a woman's free exercise rights are violated when she is 

forced to undergo an abortion contrary to her religious belief. 

Arnold V. Board ot   Education. S«0 F.2d 305. 3X4-15 (11th Cir. 

1989).  Thus, it follows that a woaan's free exercise rights a: 

also violated whan, against her religious principles, she is 

forced to carry a pregnancy to tern.  The solicitation provialc 

of the Act also violates the Free Exercise Clause by iapalring 

tha ability of women to seek, and tha ability of rabbis and 

ainiaters to provide, religioua counseling with regard to 

abortion.  Se^ Dacls. of M. Cole; D. Corbln.  Although the 

Supreae Court has recently given a acre narrow reading to the 

Free Exercise clause, even under that analysis the Act is 

unconstitutional.  In Einoloyinent Division. Dep't of Human 

Resources of Oregon "• Smith. .58 U.S.L.W. 4413 (U.S. Apr. 17, 

1390) , the Court held that the "First Aaandaent bars applicatlc 
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oC « nautral,  ganarally applicabla law to raligiously motlvatei 

action" onXy when tha Fraa Exercisa Glaus* ia InvoXvad "in 

conjunction with other constitutional protections."    2d.  at 44 

This case "praaant(s]  such a hybrid situation."    2A-    As alrea- 

argued,  tha Act violates,  la£xi: ilia,  the right to privacy and 

tha First Aaendaent's protection of frecdoa ot speech.    Thus, 

this  case  la  analogous  to Murdoclc v.   Pannavlvanla.   319 U.S.   10 

(1943),   or follatt v.   McComiOc.   321 U.S.   S73   (1944),   each of 

which invalidated a tax on aolicitation as applied to tha 

disseainatlon of religious  ideas,   or Yodar.   406 U.S.   at 219-20 

which invalidated coapulsory school attendance lawa as applied 

Anish parents who refused,  on religious grounds,  to send their 

children to school.    By violating other constitutional 

protections,   the Act's provisions,  as applied to religiously 

aotivatad conduct,  also violate the free Exercise Clause. 

VI.      THE  PROHIBITIONS AGAINST  SOLICITATION OF  ABORTION 
UNCONSTITUTIONALLY   INFRINGE ON  SPEECH 

Sections 31.22 and 31.33 of tha Act,  which respectively 

prohibit solicitation by a woaan of an abortion^J^ and of a wc 

for an abortion,22/ are unconstitutional,   as they aalca criain- 

^f Section 31.22 {cxjvidaa that "(ajvecy wonan wtx> solicits of any 
person any asdicine, drug, or substanoa wttatsver, and CaXes the same, or 
sulxnits to any operation, or to tha use of any naans v4iataver with intent 
thereby to causa an abcxtion as defined in S 31-20 of this Title is guilt 
a aisdcmcanor.' 

23/ s«xian 31.23 specifies that "(ajvery perscn vit» solicits any v 
to submit to any operaticn, or to tha use of any iDcans vtiatsver, to caust 
aborticn as defined in S 31.20 of this Title is guidty of a aisdaoeanor.' 

7P 
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IN THE ONTTEO STATES DISTRICT COURT 
EASTERN DISTRICT OP I/}niSIAN< 

SOJOURNER T., JANE, and IDA B., on 
behalf of themselves and all others 
similarly situated; JAMES DECUEURCE, 
M.O., CALVIN JACKSON, M.D.; PAMELA 
BRANNING M.D., on behalf of 
themselves and all others similarly 
situated and their patients; HOPE 
MEDICAL GROUP FOR WOKEN: DELTA 
WOMEN'S CLINIC WEST; CAUSEWAY 
MEDICAL SUITE; EMILIA BELLONE, 
K.S.H., on behalf of herself and her 
clients; REVEREND KATHLEEN KORB; 
RABBI MICHAEL KATUSON, on behalf of 
themselves and their congregants. 

Plaintiffs, 

BUDDY ROEMER, as Governor of the 
State of Louisiana; WILLIAM J. 
GUSTE, JR., as Attorney General of 
Louisiana and as representative 
of all others similarly situated; 
HON. HARRY CONNICX, as District 
Attorney of the Parish of Orleans, 

Defendants. 

71  SI, 

rWTT.   £f*MW   MO   ' CIVIL iCCf MN HO 

91-2247 

coKPiJim 

SECT. K MAG. 2 

COMPLAINT 

Plaintiffs, by their undersigned attorneys, bring this 

Complaint against the defendants, their s^loyees, agents and 

successors and in support tbsrsof «v«r the following: 

_HEAMNO  
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undar tha l>w ^uarantaad by tha Fourtaanth AaandBant to ttaa 

Unltad Statas Constitution bacauaa it ioposaa burdana upon 

woBan's raproductiva choicaa and bodily intagrity that ara not 

iapoaad upon tha raproductiva choicaa of man. 

X. Fifth Cauaa of Action 

107. Plaintiffs haraby incorporata by rafaranca Paragraphs 

1 through 106 abova. 

108. Tha Act vlolatas tha prohibition on involuntary 

sarvituda of tha Thirtaanth Anandnant to tha Unltad States 

Constitution by forcing onwantad pragnancy on all woaen saaJdng 

abortions in Louisiana, tharaby robbing woman of thair bodily 

intagrity and dignity and causing risks to thair livas and 

haalth. 

XI. Siirth Cauaa  of Action 

109. Plaintiffs haraby incorporata by rafaranca Paragraphs 

1 through 108 abova. 

110. Tha Act vlolatas fraa axarcisa of rallgion as 

guarantaad by tha First Aaandaant to tha Unltad States 

Constitution in that it seriously inhibits tha religious liberty 

of plaintiffs Kabbl Matuson, Reverend Korb, and thair 

congregants. 

36 
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RECEIVED 

mra OP MicHiaAM *^"   •- '99i 

a THE cacoiT cooar POR THE conim OF lOLUttzoo   * '^"'"'nr 

PLAHNED PASEHTBOOD OF KZO- 
HXCHZSAN DfC, HEPgODOCTIVE 
HEALTH CAKE CEHTER OF SOOTS 
CENTIUU. KZCHiaAII, IMC. — AM 
AFPILZAZE OF PIAHMED 
PARZHTHOOD FEDEHATIOM OF 
AMZBICAi IMC., ETREUMI C. 
JONES, K.O., and SZCHABD 
VENUS, 

Plaintiffs, 

Case KO. D91-0571-AZ 

HOB. Philip 0. schaafar 

MQTIQM  TO   INTERVENr   ^ 
PABTY-PIATWTTPFS 

AirOMEll-CEWEmL OF NZCHXaAM, 

Oafandant. 

Ra^ fr> p-r 2. 

AXERICAM CIVIL LIBERTIZS UNION 
FOND OF XICHIOAM 

PAUL J. OEMEMFELD (PSCSSS) 
Lagai Oiractor 
1249 Naablnqton Boulavazd 
Suit* 2910 
Datirelt, Michigan    4S22C 
(313) 961-7221 

ELIZABETH L. OLEICHER (P30369) 
Coopara-tinq AtHomay 
3000 Cadillac Towar 
Oatrolt, Michigan 4S22S 
(313) S41-328S 

aOBERT A. SEDLEX (PSIOOS) 
Cooparatinq Attomay 
c/o Nayna Stata imivaraity 
Lsw School 
Oacroit, Michigan 4S202 
(313) S77-39M 

JOHN B. COSCXO (P3S29<} 
Dykaaa Ooaaatt 
Counaal for Prepeaad 

Znca'rvaning Oaf andanta 
800 Michigan National Towar 
Lanaing, Michigan 4S933 
(517) 374-9117 

DARA XLASSEL 
BARBARA B. OTTEM 
ROGER X. EVANS 
Plannad Paranthood Fadaration 
of Aaarica 
810 Savanth Avanua 
Now Xork, Naw York 10019 
(212) 603-4707 

LORE ROGERS (P3S477) 
301 Baat Libarty Straat «600 
Ann Azlxir, Michigan 48104 
(313) 99S-1600 

THOMAS L. CASEY (P24215) 
Asaistant Solicitor Ganaral 
Counaal for Oafandant 
7S3 Law Building 
Lanaing, Michigan 48913-0001 
(S17) 373-1124 

TERESA S.   DECKER   (P32114) 
vamua,  Riddaring,  Schaidt 

( Rowlatt 
Counaal foir ftopoaad Intaxvaning 

Plaintiffa 
171 Nonrea Ava., N.N., Sulta 800 
Grand Rapida,  Michigan    49S03 
(616)   4S9-4186 
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NlehiQan's S«|^lle«aa for Cboic* la both a non- 
protit cerporstiea and a Political Action CosoBitta* 
eo^Littad to all woaan baing ablo to fraaly choosa 
an abortion in eonaoltatlon with thair pbysiclans. 
Zt ia ooaprisad of parsona afflllatad with the 
Jkapublioan Party. Tba organization tias baan 
Involvad in all of tha circuaatancaa laading up to 
tha anactaant of X990 PA 211, and haa conaiatantly 
oppoaad tba araction of bazriars to tba ability of 
taana^ara to raeaiva aaaantlal Bodical aarvicaa, 
inoludina an abortion for vinplannad or haalth- 
aniiangaring praqnanciaa. Tfaa orqanization is 
baadquartarad in Sraad Bapida, and ita Praaldant ia 
Juditb Pray. 

Tha Baligioua Coalition for Abortion Rights, is a 
national non-profit, non-partiaan organization of 
Protaatant, Jawiah and otbar faith groupa conaittad 
to tha praaarvation of raligloua llbarty with ragard 
to raproductiva fraadoa. n>a Saligloua Coalition 
for Abortion Sights baliavas that tha right to 
raproductiva fraadoa ia baaad on raligloua llbarty. 
Tha organisation baliavaa that parantal conaant lava 
whieb purport to proaota familial coBaunications, 
by aaadating aueh oeaBunioationa, aay actually hara 
tha taana and faaillaa th«y hopa to pretact. Tha 
Hldiigaa branch of tha organization vaa aetiva In 
tha avaata laading up to tha anactaant of 1990 PA 
an. 

• . Intarvanlng Plaintiff a hava a right to intarvana pursuant 

to MCS a.309(A)(3) ia erdar to tast tha conatitutionality of 1990 

PA ail, MCL 7aa.9oi cfc mr NBA as.a49(ioi) at aas/ tha subjact of 
thia aetloB in ordar to protact thair varioua intaraats outllnad 

9. Xatarvaniag Plaiatiffa Kiefaigaa'a Rapnblicana for Cholca, 

II0N-Kiehlg«t Affiliata, and mCAIt aetivaly oppoaad tha initlativa 

that lad to 1990 PA 211, ladleating thair eontinuoua and tlaaly 

InrnlTaaant ia tha laauaa aurxeuadiag tha adoption and 

eanatitotioaality of 1990 PA ail. 

10. Zatarvaainq Plaiatiffa hava • right to intarvana purauant 

ta rat a.209(A) (3). Tha iBtaraata of Zntarvaaing Plaintiffs cannot 
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October 18, 1991 

Hon. Alan B. Mollohan 
229 Cannon HOB 
U.S. House of Representatives 
Washington, D.C. 20515-4801 

IMi H.B. 27*7 — Raligioua rrsadoa Restoration kot 

Dear Mr. Mollohan: 

You have requested analysis of whether H.R. 
2797 could be used by pro-abortion litigants to 
create exemptions to, or even invalidate, anti- 
abortion legislation, and whether H.R. 2797 
("RFRA") should be amended to exclude this 
possibility.  Our answer to both questions is 
"yes". 

I. mTRODDCTIOM 

To begin, we state our understanding of that 
question: 

In light of persistent claims by 
abortion rights plaintiffs that 
restrictions upon abortion violate 
the Free Exercise clause of the 
First Amendment, and in light of 
RFRA's Intent to make It easier for 
plaintiffs to prevail In Free 
Exercise challenges to facially 
neutral statutes, ought pro-life 
organizations and advocates lobby 
for an amendment that would 
prohibit RFRA from being construed 
to grant any right to abortion 
services or the funding thereof? 

In other words, is the threat that RFRA could be 
used successfully to challenge the enforcement of 
pro-life legislation sufficient to warrant a 
specific exclusion of such challenges on the face 
of the statute? Or, to put a slightly different 
(but significant) spin on the question, is that 
threat sufficient to mandate such an exclusion?. 

Analysis of RFRA, pending abortion cases, and 
the statements of pro-abortion advocates shows 
that if enacted, RFRA will clearly be used to 
bolster claims that abortion laws violate the free 
exercise of religion.  Moreover, such claims will 
not be limited to minority religious sects, or to 
so-called "hard" cases.  Finally, they will not be 
relegated to the position of fall-back arguments; 

AMERICANS 
i UNITED 
FORUFE 

Public Intertst 
Law A Education 

900 Second Streei, NF 
.Suite 204 
Washington. DC ZOUinE 
202 289*901 
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rather, they will be front and center, especially as Roe v. Wade 
is weaXened and eventually overruled. 

Purtheraore, it is likely that at least sone courts, in soae 
circujistanceB, vill enjoin the enforcenent of anti-ea>ortion 
legislation as a result of claims nade under RFRA. We agree that 
it is somewhat less likely that the Supreme Court will uphold 
such a use of RFRA, and should it do so, we agree that the 
circumstances are likely to be narrow ones.  However, we cannot 
assume that the Supreme Court will review every such case, or, 
aost importantly, that every such case would even be appealed to 
the High Court by the losing parties, i.e., the states. 
Instances of "rolling over and playing dead" by state officials 
charged with enforcing anti-abortion laws may be expected to 
increase after the demise of Bsfi. 

No one can prove whether or not the courts will Interpret 
RFRA to support abortion rights claims.  This, however, should 
not be the standard used to determine whether amendment of RFRA 
is necessary.  Any significant possibility that RFRA could be so 
interpreted is sufficient grounds to press for an amendment. 
Indeed, given the virtual promise by pro-abortion activists that 
RFRA will be used in this manner, and the aggressive pleading of 
free exercise claims in pending abortion cases, it would be 
imprudent for pro-life advocates not to press for such an 
amendment. 

Therefore, Congress should only enact RFRA if it has been 
amended to exclude the possibility of it being used to secure any 
right to abortion, or to the funding thereof.  More detailed 
reasons for this conclusion are provided below. 

II. WILL RFRA BDFTOBT A FRZB BZBKCI8B RIOHT TO ABOSTIOH? 

The only federal court decision to recognize a Free Exercise 
right to abortion, McRac v. Califano. 491 F. Supp. 630 
(E.D.N.y.), reversed sub noa. Hsrrie v> Hg.Rae, 448 u.s. 297 
(1980) reached an ultimately inconclusive result.  In tl£BAfi> the 
district court accepted the plaintiffs' claim that in certain 
circumstances, women have a religious duty not to bear a child 
that has been conceived, and thus held that the Hyde Amendment 
violated the Free Exercise clause.  491 F. Supp. at 742.  The 
Supreme Court reversed, finding that the plaintiffs lacked 
standing because none had "alleged, much less proved, that she 
sought an abortion under conpulsion of religious belief."  448 
U.S. at 320.  The Court, therefore, did not reach the issue of 
whether abortion could ever be considered part of the "free 
•xercise of religion." And no other federal court has done so. 

AMERICANS UNITED FOR UFE 
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The threshold question in analysis of RFRA is whether the 
statute would support a substantive Free Exercise clain relating 
to abortion that does not currently exist.  The analysis of Bopp 
and Coleson^ concludes that RFBA would expand substantive Free 
Exercise claims by allowing plaintiffs to argue that any activity 
Botivated by religious belief, as opposed to compelled by 
religious belief, can obtain the protection of the Free Exercise 
clause.' Thus, a woman claiming a Free Exercise right to 
abortion would not have to establish that abortion in her 
circumstances is compelled as a matter of religious belief, but 
•erely that the choice of abortion is motivated by religious 
belief.  Bopp and Coleson document the positions of a wide rang* 
ot religious sects which could support an individual woman's 
claim that abortion in her case is motivated by conscientious 
reflection upon her religious beliefs in light of her 
situation.' 

Abortion rights plaintiffs must currently meet the Harris 
standard of 'compulsion" in order to have standing to make a Free 
Exercise claim.  Are Bopp and Coleson correct in asserting that, 
under RFRA, plaintiffs would only have to meet the standard of 
"motivation"? 

Previous texts of RFRA suggested that this would be the 
case.  For example, the draft analyzed by Bopp and Coleson 
included a finding that "governments should not burden conduct 
motivated by religious belief without compelling 
justification."* However, H.R. 2797 changes this finding: 
"governments should not burden religious exercise without 
compelling justification." Sec. 2(a)(3).  The substantive 
provisions of RFRA state in part: "Government shall not burden a 
person's exercise of religion even If the burden results from a 
rule of general applicability. . . ." Sec. 3(a). 

This language prompts a critical question:  Does "exercise 
of religion" under RFRA mean anything different from "exerclae of 
religion" under the Free Exercise clause? The text of RFRA does 
not address this question.  One cannot know the legislative 
history in advance of hearings and floor debate.  However, 
published commentary from )cey supporters of RFRA indicates that 
the contemplated standard for pleading "exercise of religion" ia 

^.   "Nhy the Religious Freedom Restoration Act Meads An 
Abortion-Neutral Anendmant," March 27, 1991, at 8-19. 

'. Bopp and Colaaon, March 27, 1991, at 13-15. 

*. Hit "t 16-21. 

*. Xd. at 14. 

AMERICANS UNITEO FOR LIFE 
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not the "conpulsion" standard set forth in Harris v. McRae. but 
rather, something closer to the "religiously-notivated" standard 
indicated in the earlier drafts of RFRA.'  The breadth of 
activity that would be considered "religious exercise" under 
RFRA, therefore, is uncertain. 

One thing about RFRA, however, is certain.  It is a remedial 
statute, drafted to promote an expansive protection of the 
exercise of religion.  Thus, when some RFRA proponents argue that 
the Supreme Court will not permit the statute to be invoked to 
protect abortion rights, caution is in order.  The experience of 
the Racketeering Influenced and Corrupt Organizations Act (RICO) 
is instructive.  Many authorities. Including some federal 
appellate courts, asserted that RICO should not be broadly 
applied to, for example, legitimate businesses.  The Supreme 
court, however, has expressly rejected such attempts to limit 
private rights of action under RICO.  Sedima S.P.R.L. v. Imrex 
Co.. 473 U.S. 479 (1985); H.J.. Inc. v. Northwestern Bell. 492 
U.S. 229 (1989). As stated in Sedima. "The fact that RICO has 
been applied in situations not expressly anticipated by Congress 
does not demonstrate ambiguity.  It demonstrates breadth." 473 
U.S. at 499. 

Because of the potential for a similar broad reading of 
RFRA, and because of the clear intent of some advocates of RFRA 
to make abortion rights claims under RFRA once it is enacted, 
RFRA should be amended to exclude such claims.  The pro-life 
cause should not be asked to give the benefit of the doubt on 
this point, or to rest assured that RFRA will ultimately be 
construed not to protect abortion rights.  It may be politically 
inconvenient for pro-lifers to insist on an abortion 
neutralization amendment to RFRA, but it is hardly impertinent 
that they do so. 

III.  THX OOKPELLIMQ STATE IMTESEST BTAMDAXO 

RFRA is most pointedly directed at changing the burden of 
proof which a governmental party must meet in order to defeat a 
claim that government law or action infringes the exercise of 
religion.  In Employment Division v. Smith, the Supreme Court 
held that governments must merely show a rational relationship 
between the law in question and a legitimate government interest. 
Under RFRA, goverments would be held a higher standard: that the 
interest being protected by the challenged law or action is 
"compelling," and that the law or action is narrowly tailored to 
•eat that Interest. 

*.  See discussion in Bopp and Coleson at p. 14-16. 

AMERICANS UNITED FOR LIFE 
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Thus, if a RFRA plaintiff claiaed that a decision to abort a 
pregnancy is a "religious exercise," a state defending a 
challenged restriction on abortion would have to prove that the 
restriction is supported by a coapelling interest, and that it is 
narrowly tailored to serve that interest. 

Under current law, the state's interest in the unborn child 
is not deemed compelling until the point of fetal viability. 
Many predict that the current Supreme Court will find the 
interest to be compelling throughout pregnancy, thus overturning 
a significant holding of Roc v. Wade. 410 U.S. 113 (1973). 
Proponents of RFRA argue that an abortion-neutralization 
amendment is therefore not required because states «fOuld be able 
to meet the compelling state interest standard in a post-Roe v. 
Wade environment. 

While pro-lifers hope for a sweeping ruling that will render 
the state interest in the unborn compelling in all cases of 
pregnancy, it cannot be predicted when, if ever, such a ruling 
would issue.  Intermediate steps may be taken by the Court, 
essentially holding that the state interest is compelling only if 
certain circumstances are met, e.g., the pregnancy is of a 
healthy child, not conceived in rape or incest, and there is no 
threat to the life or health of the mother.  Absent an 
established ruling on the question, therefore, the status of the 
state interest in the unborn will be open to continual litigation 
in cases brought under RFRA. 

Our conclusion, therefore, is similar to that in the 
previous section: ambiguity regarding the status of abortion 
claims under RFRA should be addressed on the face of the statute 
by precluding such claims. 

r7. THB HOLTIPLICATIOM OF LITiaXTIOV FXCTOK 

No opinion reversing Roe v. Wade, no matter how strongly 
phrased, will terminate litigation of abortion rights claims. 
Even though Roe is still considered "the law of the land" by 
every federal court which has reviewed a post-Webster abortion 
statute, plaintiffs in these cases aggressively seek to rest the 
abortion right on other grounds, including equal protection, free 
exercise, and establishment of religion.  They are anticipating, 
in other words, the day when the doctrines of Roe will no longer 
support their claims, and they are looking for other doctrines 
that will do so.  The pleadings on file in cases such as 
Soiourner T. v. Roemer (Louisiana), Jane L. v. Banoerter (Utah), 
and Guam Society of Ob./Gvn. v. Ada illustrate the likely future 
of abortion rights litigation. 

AMERH'ANS UNITED FOR IJFE 
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No one should be cavalier about the difficulty that such 
clains will present to the Interests of the unborn.  It nay seea 
unlikely that the Supreoe Court will discard one constitutional 
doctrine supporting abortion rights, only to pick up another one, 
such as equal protection or free exercise.  It is far aore 
likely, however, that all federal courts, including the Suprena 
Court, would look differently at a statutory claim, such as one 
under RFRA.   Groups such as the Religious Coalition for Abortion 
Rights have already stated their clear opinion that the right to 
abortion would be protected under RFRA.  However, even >ore 
neutral participants in the coalition supporting RFRA have stated 
that they want to preserve the possibility that such claias could 
be brought, without stating what the outcone should be.  This is 
tantamount to an admission that RFRA could be employed in 
virtually wide-open fashion to litigate abortion rights claims. 

Regardless of the outcome of such litigation, the burden of 
potential lawsuits under RFRA will effectively deter the 
enactment and/or enforcement of laws protecting the unborn.  And 
there is great danger that such litigation will hew a new path in 
the law that nay be successfully followed by a significant number 
of abortion rights litigants. 

Finally, RFRA claims may be litigated in state courts, 
several of which have proven even more friendly to pro-abortion 
claias than the Supreme Court.   See Linton, Enforcement of State 
Abortion Statutes After Roe: A State-bv-State Analysis. 67 U. 
Det. L. Rev. 157, 236-253 (1990).  The interpretation of RFRA by 
•tate courts would not be ultimately binding, i.e., the losing 
party could appeal to the U.S. Supreme Court, but they would be 
binding in a particular case, and a particular state, until 
reversed by the Supreme Court. 

COXCbUBIOK 

Pro-life concern over the use of RFRA to argue for abortion 
rights is controversial because it is seen to impede prospects 
for quick passage of RFRA.  Pro-lifers, however, did not create 
this issue, nor the impasse that has resulted.  Greater 
responsibility must lie with those who have aggressively pursued 
'abortion as free exercise" claims under the First Amendment, and 
who have promised to wield RFRA as a means of strengthening such 
claims in the future.  Assuming that RFRA is a necessary means to 
repair damage to free exercise rights sustained by the SMi£Il 
decision — an issue on which Aaericans United for Life does not 
take a position — we regret that the issue of abortion may slow 
its enactment.  However, It would be irresponsible on the part of 
all parties not to address the problea of abortion in the course 
of debating RFRA. 

AMERICANS UtCITED FOR UFt: 
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Hon. Alan B. Mollohan 
October 18, 1991 
Pag* 7 

Ne agree with the United States Catholic Conference, the 
National Right to Life Conmittee, and others that abortion rights 
clalBS should be excluded under RFRA.  The aabiguity end 
uncertainty over the status of abortion claims under RFRA will 
not be resolved by half-aeasures such as a rehearsed colloquy in 
floor debate, or coeaittee report language. The clarification 
should be Bade in the text of the statute. 

A final concern is whether, by raising the Issue so 
directly, pro-lifers risk adverse results in litigation should 
their effort to anend RFRA fail. This concern is real, and 
should be considered carefully by those who will shepherd tha 
amendment through the legislative process.  Ne suggest that 
arguments on how RFRA might be interpreted to support abortion 
rights be carefully phrased so as not to acknowledge the 
legitimacy of such arguments.  In other words, pro-lifers who 
support amendment of RFRA should not embrace interpretations of 
RFRA that will come back later to haunt them.  We believe that 
the more conservative interpretations offered by those pro-llfera 
who discount the need for amending RFRA should prevail in future 
litigation; we are just not as confident that they will prevail. 
The issue and its attendant controversy should be set aside 
through direct amendment of RFRA. 

Please do not hesitate to contact this office if you have 
any further questions on this matter. 

truly yours. 

rant 
dent and 

n Counsel 

Guy M. Condon 
Clarka D. Forsythe 

AMERICANS UNITED FOR UFE 
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June 14,1991 

Mr. Douglas Johnson 
National Right to Life Committee 
419 7th Street. N.W., Suite 500 
Washington, DC   20004-2293 

Dear Doug: 

This is to inform you that the Family Research Council Is 
withdrawing from the coalition in support of the Religious 
Freedom Restoration Act. 

While we remain committed to religious freedom, the 
recent controversies about the impact of the RFRA on the 
abortion issue have given us second thoughts about tha 
feasibility of a statutory 'fix* for the problems poten- 
tially caused by Employment Division v. Smith. 

Sincerely 

//?. £L*'Uly\. 

fL Bauer 
President 

Pmuly KacMizh Council» A division of Pocui on the Bunily 
7(» Tliineailh Sinel, fTIV. Suite SOO • \Mshinglon, DC 20003 • (202) 393-2100 • MX (202) 393-2134 
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II iM *4a It, HM Y«^ N. V. leen • nt-uot 

/^TMenZa^   llii^ cif^^SS 

B T 1 tkX 
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Ml Klehaal ranli 
Kert B«ip«rln 
David Laehainn 
tliiot Mlnetarg 
rorast Mentgeaazy 
Oilvar Theaaa 
Douglaa LaycoeX 
Nlehaal NeCOMall 

•aanal trteeaea 
Nlehaal mutahaad 
Candlea Muallax 
90K oiasaiMX 
Myxna Wahlqulat 
Abba Cohan 
Mark Treebnlek 

OavM Mparataln 
Jeanaa •lua 
Julia Tlppana 
Anna Lawli 
Aan Eolkar 
tatxlcla Tyaoa 
Janat aanahaet 

ffMMi Mare B. itatn 

XTi Chanaaa In MM Poeuaanta 

_6 pafea inolndinf this eorar ahavt. 

Aa A raanlt of yaataxttay'a aaatlngai wa liad tantatlvaly 
agraad en eartatn ehangaa In tha trapeaad itatutoxy. Languaga, 
Colloquy and coaaattaa Maport. Kara thay ax*. Tha Ceoaittaa 
Mpprt alao Ineetporataa Feraat Kentageaary'a uaually flna 
elarifieatlena. yiaaaa lat mm kBow if you hava any turthar 
auggaatioaa. 

12 you hava any quaatlona about tha aatarlala being 
taloeepladf eentaeti 

Bealaa •; 
(aia) iTf-isoo 444 

Ottx taealslla aaehlna la an omKax 039 wftleh la ei 
with any group 1, 3 or S aaohlna. 

itlbla 

Ouz faealmlla talaphona noabar la (313) 341-1173. 
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PX0PO8IO CONKITTtB »POI» LAMOtAOl 

th« purpea* of th« Mllgloui rrt*dem lUitoratlen Mt ii to 

r«|tor« tha eeopalllng govarnaantAl int«r««t tttt u •nuaeiatad 

In iharbart v. Varnay (III3) and Wtieonaln v. Todat (1173) and 

to raqulra Ita applleatlon In all eaaaa whaza tha Zrae anarelaa 

of raliglen la burdanad by gevarnoant — nothing BOCB, nothing 

laaa. Although tha ket would apply tha tiolllar oonpalllng 

govamaantai tntataat taat to all inataneaa in which tallgloua 

txaxsiaa ia burdanod, It la not intandad to radically rawork tha 

natura of rraa Bxarelia litigation froo what It waa bafera tha 

^aiitji dacialon. 

Aa waa tha caaa bafera teith. litigation undar tha 

Rallgioua Fraadom Matoratien Act would bo aaaantiaily 

indivlduallaad. Tha quaation to ba dacldad in eaaaa brought 

nndar tha Act la whathar an Individual ox inatltution haa a 

right to b« ttmm of a particular facially nautzal law, 

ragulatlon or praetiea which, aa appliad, burdaaa rallgioua 

praetiea, net can thia law, ragulatlon or practlca have any 

valid applleatiea. A faeially nautral law, ragulatlon or 

praetiea ehallangad under RTM will raoain valid ia general. 

However, ualeea governaent aatiafiaa the raqulreoenta of •3(b), 

a law which, aa applied, Interferea with religleua practice, 

cannot be enforced agaia«t a peraea whoaa religleua beliefa ere 

burdened by it. 
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Mara dliagraanant with a policy of govaznMnt would not 

•tata a claim undar IOTA. For axampla, a paraen who ebjaeta, 

for rallgleui raaaona, to tha vary aKlatanea of govamaant- 

•ponao'rad walfara programa/ could not Invoka RTXA to challanga 

tha prograffl'i axiitanca; a parson could attanpt to Invoita 

If ea^ulrad to partlelpata in auch a prograa. TLikawlsa , MX*  \ 

could not ba invekad to challanga tha b*x* axlatanea of 

raatzletlva or paraliilra abortion lava, but It could ba Invokad 

by pariona who for rallgloui raaiona wlah to obtain, or not 

participata in, abertloBa whara a law lapoaad contrary 

raatrietiena or obllgationa. yAnd RTM could not ba Invekad to 

challanga tha asiatanca of toning lawa, but could ba uiad to 

challanga thatr application to ehuzehaa. 

Tha eoBpalling intazaat taat would apply aeroaa tha 

•paotrum of petantlal rraa Ixarciaa elalmai including, to usa 

•oaa raoantly litlgatad aMi^laa, aaeuaal from acheol taati 

•ehadulad on rallglotti helldaya, ragulatien of raXlgieua 

Inatitutiona, aceaaa to gevarnaant banafit prograaa, antltlaaant 

to govamaant banaflta, raguiatioa of tha aaployoant practieaa 

of rallgleua inatitutiona. and tha landmazkiag of ehuxeh 

buildings. Tha liat. of ceuzao, la not ajduuativa. Ivary claim 

of intarfaranea with rallgien would ba icrutinliad undar tha 

•tandarda of 13(b). 

gnaotmant of tha Mligleua Praadom imataratian Aet la 

intandAd only to pxaacribo a standard Cengraaa baliavaa oan tad 

•iifht to ba appliod by tha judiciary.  mactaMttt would not 



475 

raaolva any •pacific eaaa. It la to clarity thla point that 

• S(o) haa baan Indudad in tha Act. Thla aaetlen axplleltly 

dlaelalma any claim that Congraaa haa datazainatf that aoma 

pzaetlca doaa or deaa net maat tha coapalltng Intaraat atandard 

o( I 3(b) • laeauaa tha eoc^alllng gevaznaantal Intaraat taat li 

ao faot dapandant, it la approprlata that tha ceurta, rathar 

than tha laglilatura, apply tha taat to apaeifle elalaa, giving 

dua ragard to tha faeta and elreoaatancaa o< tha particular 

caaa. 

It la conealvabla that a practtca In which govarnaant one* 

had a eeapalllng intaraat, will, dua to ehangaa in lagal> 

•oclal, aolantlfle, cultural or ethar elrcuoatancaa no longar 

paaa muitar undar that taat. Convaraaly, a praetiea in which 

gevornBent doaa net praaantly hava a coavalllng intaraat may 

latar maat that taat dua to ehangaa in lagal> aoeial, 

aciantiflc, cultural or ethar eizeuoatancaa, 

-J- 
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PlOFOtID ootxoquT 
ON 

ABOSTIOM AMS TBS tXUaiOV3 nXXDOtl BI9T0IATI0N ACT 

lapnMntatiTs X: 

Seiani 

Hjii wouttw Xi 

CBBglMI 19o)«m 

Xi 

Uiy 9. IMl 

Sem la th* pro-lift oevtmaat tr* ooaearaa^ tbax thla 
bill would Ugsllia ibortios.  If th«t tru*7 

No. TtM Ballgieua FfMdom SMtorttioa Act U icrupu- 
loualy stutial on that lubjMt, M wall u ill etha» 
•paolfla dliputM. Tha Aot wUl not adTasugt althar 
pwlif* or pro-eholo* poiltlana os tbortiaD. 

TlM Nitlooal Sight To Ufi CoomlttM CUIBI tbat by 
•naetlag thli Act whaa ^o* T. W»d» haa aot baaa 
ovtrrulad, CoafroM would b* •adartlng tha oompalllnf 
tataratt aaalyaia ef |oa »• Wtda. Aa I oerraet that 
i 1(0) la latandad to praohida tha arguoaat that tha 
eompalllaf lataraat aaalyiU of Koa7. Vada er tay otbar 
eaat ia acdonad or rajactad by thU laglalatloa? 

Yaa. Aa you point out, 11(a) atataa axpUeitly that 
Coagraaa la net detaralnlBg that any particular lataraat 
li or la aot eoaipaUlag. I would aljo eall tha Kouaa't 
•ttaatiea to a lattar tlgaad by thraa laadlag arartawlo 
•xparta ea ohuvoh/ttata ralatloaai Prefataen Mlchaal 
MoCotaaU and Douglaa Layeock aad Daan Zdward 
Oaffaay. who eoaeludad that "It would ba eeatrary to 
•atabUahad prlndplaa of atatutovy inurpratatlaa to 
iatarprtt a atatuta that doaa not aran maatloa aberUea 
aa ootfifylac tha thas-ourraat law at abortloa, aapaalally 
whaa pro-Ufa aa wall aa pro-choioa lagialatora a«« aaeag 
tha propoaad atatuta'i proalaant aupportart." 

So tha Ballglaua Fraadoa Rattoratloa Act would laava 
•hortlaa clalma aub]aat to tha aaaa atasdard applleabla 
bafci* tha Supraoa Court daaldad tha SfliSft ''**• 

PraoSaaly. Aad that atandard would alao apply to olalaa 
by Mdlcal paraonaal and othara who ara foread by law 
to pavtldpata ia aa abortloa or othar owdloal prooadura 
to wtaleh thay eb]act on raUgloua grouada. 
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BILL TO RESTORE RELIGOUS GUARANTEES 
FACES FIGHT FROM AKTI-ABORTION GROUPS 
By Howard Rosenbtrg 

WASHINGTON, July 3 (JTA) -- A bill int«nd«d to tcaVt It 
toucher for states to enact lawi that could Infringe on 
religious liberties has run into opposition from anti- 
abortion groups. 

The bill, Introduced in the Houie of Representatives 
last week with broad support from Jewish groups, Is intended 
to cireuDvent a U.S. Supreme Court ruling last year that 
said states no longer had to demonstrate a "compalling 
interest" before enacting lawa that might bar certain 
religious practices. 

Jewish aroups fear the April 1990 ruling could permit 
states to outlaw such religious practices as the drinking of 
Sabbath vine by minors or the wearing of kippot by children 
in the public schools. 

The Religious Fraadom Restoration Act of 1991, which 
la expected to be introduced in the Senate later this month, 
would again require states to ahow that laws impinging on 
religious freedom serve a naceatary state Intereat. 

Jevieh groups consider the bill the most Important 
religious liberty legislation ever to come before Congreaa. 

When « aimllar bill was introduced In Congress last 
July, it iiBDadlately gained the aupport of a wide array of 
groups, from the aecular People for the Aaerican Way to the 
National Association of Evangellcala. 

But now ao-callcd pro-life groupa are concerned that 
Che "compelling state intereat teat'*^ could be used to 
overturn state lawa regulating abortion, on the grounda that 
chay would violate a woman'a rellgloua right to have an 
abortion. 

These opponenta of the bill, which include the 
National Right to Life Cogmlttee, the U.S. Catholic 
Conference and key anti-abortion lawnakera, cite a 1979 
daclalon by a federal dlatrlet court judge in Brooklyn that 
struck down an anti-abortion law on rellgloua liberty 
grounds. 

In Harris vs. KcRas, the Brooklyn court struck down 
Che Kvde Amendment, which barred the use of federal funds 
for abortion except In cases of race, incest or endangarment 
to the life of the mother. But the Supreme Court later 
overturned the decision. 

While the Catholic Conference is againat any law that 
could Invalidate legislation curbing abortion rlgbca, it 
supporta a leglalatlve mechaniam for guaranteeing chat lawa 
do not impoae undue hardship on individual rellgloua 
practicea. 

£NCL. A 
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The conferene* If •ugtcttlng thtt tht House bill be 
aminded to exempc abortion Itvt iron having to cieet tht 
"conpelllng intereit" test. 

But the bill's sponsor, Rep. Stephen Solarz (D-N.Y.), 
recently argued that if such a provision were incorporated, 
the coalition that supports the proposed legislation would 
"come apart, and we wouldn't be aeile to pass the bill." 

Neither the American Jewish Conxnittee nor the Aoerican 
Jewish Congress expressed any interest in backing such a 
modification, even if it meant ensuring passage of the bill, 

Mark Fclavin, AJCongrcss Washington representative, 
said he "can't think of anything more inconsistent with 
religious liberties" than to divide religioua freedom 
.guarantees in thet manner. '^ 

Sanuel Rabinove, legal director of the AJCosnitcee, 
said his group would oppose a distinction between anti- 
abortion laws and other legislation. 

A woman's desire to have en abortion for religious 
reasons is "a matter of religious belief and conviction" 
equal to other frce-exercise Interests chat an individual 
has, he argued. 

The House bill has tl co-sponsors besides Solarz, 35 
of whom are Deaocracs. Key opponents Include Reps. Henry 
Hyde (R-111.), for whom the Hyde Amendment la named, and 
Paul Henry (R-Hleh.), one of the original bill's co- 
apontors. 

The Senate bill will be Introduced by Sena. Joseph 
Blden (D-Dal.) and Orrln Hatch (R-Utah). 

JTA END 
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